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SOVEREIGNTY IN ENGLISH LAW. 


CCORDING to modern law and practice there is no doubt 

that Parliament, or, to speak more technically, the Queen in 
Parliament, is sovereign in England, and no other person or body 
has the attributes of sovereignty. ‘‘ The one fundamental dogma 
of English constitutional law is the absolute legislative sovereignty 


or despotism of the King in Parliament.”? That is to say, Parlia- 
ment is the one authority capable of making, declaring, and 
amending the law of England without reference to any other 
authority and without any legal limit to its own power. Ever 
since there has been an English monarchy it has been understood 
that the King had powers of legislation, and that they ought not 
to be exercised without advice.2 From the thirteenth century on- 
wards it was understood, in particular, that new taxes could not be 
imposed without the consent of Parliament, but other points long 
remained vague. In later times it has been definitely settled that 
the only competent advice and consent for all legislative purposes 
are those of the Lords spiritual and temporal and Commons in 
Parliament assembled. Later still it has become an undisputed 





1 From a work in preparation, founded on lectures delivered at Oxford. 

2 Dicey on the Law of the Constitution, 4th ed., 1893, p. 136. 

8 “ Leges namque Anglicanas licet non scriptas leges appellari non videtur absur- 
dum ... eas scilicet quas super dubiis in consilio definiendis, procerum quidem 
consilio et principis precedente auctoritate, constat esse promulgatas.” — Glanvill, 
Prol. 
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proposition that no bounds can be assigned in point of law to the 
legislative power exercised with that authority. 

The earliest definite statement of the modern doctrine appears 
to be Sir Thomas Smith’s in his “Commonwealth of England,” 
written, as the book itself states,! in 1565, and intended mainly for 
the use of Continental readers. The book was, however, first pub- 
lished in 1583. 


“The most high and absolute power of the Realm of England consist- 
eth in the Parliament. . . . That which is done by this consent is called 
firm, stable, and sanctum, and is taken for law. The Parliament abrogateth 
old laws, maketh new, giveth order for things past and for things hereafter 
to be followed, changeth right and possessions of private men, legitimateth 
bastards, establisheth forms of religion, altereth weights and measures, giv- 
eth form of succession to the Crown, defineth of doubtful rights whereof is 
no law already made, appointeth subsidies, tailes, taxes, and impositions, 
giveth most free pardons and absolutions, restoreth in blood and name, as 
the highest court condemneth or absolveth them whom the prince will put 
to trial. And to be short, all that ever the people of Rome might do either 
Centuriatis Comitis or Tributis, the same may be done by the Parliament 
of England, which representeth and hath the power of the whole Realm, 
both the head and body. For every Englishman is intended to be there 
present either in person or by procuration and attorney, of what pre-emi- 
nence, state, dignity, or quality soever he be, from the Prince (be he King 
or Queen) to the lowest person of England. And the consent of the Par- 
liament is taken to be every man’s consent.’ ® 


Here we have the first exposition by any English writer, if not 
by any European one, of the notion of sovereignty in its modern 
amplitude. Almost simultaneously Bodin, writing in France, de- 
fined “‘ majestas” to the same effect, and argued, as Hobbes did 
afterwards, that in England sovereignty belonged to the King 
alone. It may well be supposed that Sir Thomas Smith, while he 
was employed as Ambassador to the French Court, had Bodin’s 
work in some way communicated to him, although it was not actu- 
ally published before 1577, in which year Smith died. Apparently 
Sir Thomas Smith was anxious both to make it clear to French- 





1 Ad fin. 

2 Learned persons resorting to England seem to have used it as a kind of guide. 
book. See the Elzevir edition of the Latin text, 1641, furnished with an itinerary and 
other matter to the same purpose. 

8 T. Smith, Commonwealth of England, Book 2, ch. 2. 
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men that the King of England was not absolute, and to ascribe to 
Parliament at least as much authority as any Frenchman could 
ascribe to the King of France. It must be remembered that Sir 
Thomas Smith, who was the first Regius Professor of Civil Law at 
Cambridge, was not a common lawyer, but a civilian. He was 
familiar with the Roman adage Quod principi placuit legis habet 
vigorem, and was determined, it seems, to show his Continental 
colleagues in Roman learning that we had as good a sovereign as 
any of theirs. He saw the importance of the point as clearly as 
Hobbes did seventy years later, and, using his insight with greater 
political wisdom, boldly put, not the King alone, but the King in 
Parliament, in the place of the Roman Emperor. In this he was 
somewhat before his age. His view is amply justified by all mod- 
ern constitutional writers. Blackstone expressly declares that the 
sovereignty of the British constitution is lodged in Parliament,! 
and that it is the place where that absolute despotic power which 
must in all governments reside somewhere is intrusted by the con- 
stitution of these kingdoms; after which he almost repeats Sir 
Thomas Smith’s language.2_ But in Sir Thomas Smith’s own time 
the sages of the Common Law would hardly have agreed with 
him. Their opinion seems to have been that not only the King 
was subject to the law, but the law was in some way above Parlia- 
ment. Some fundamental principles of law and justice, never 
defined but generically described as ‘‘ common right,” were sacred 
against the legislature, and if Parliament were to transgress them 
it would be the right and the duty of the judges to pay no atten- 
tion to such enactments. 

Coke enounced this opinion with his usual vehemence, and 
even more than his usual inaccuracy or disingenuousness in read- 
ing his own particular opinion into the authorities on which he 
professed to rely.2 He found, as will appear below, nominal fol- 





1 Comm. i. 51. 2 Ibid. 160, 161. 

3 Bonham’s Case, 8 Rep. 118@: “ It appears in our books that in many cases the com- 
mon law will control Acts of Parliament and sometimes adjudge them to be utterly 
void: for when an Act of Parliament is against common right and reason, or repugnant, 
or impossible to be performed, the common law will control it and adjudge such act to 
be void; and therefore in 8 Ed. III. 30... Herle saith some statutes are made 
against law and right, which those who made them perceiving, would not put them in 
execution.” The italicized words are a mere gloss of Coke’s own. What Herle did 
Say, as reported, is, “ Ils sont ascuns statutes faitz que celuy mesme qui les fist ne les 
voleit pas mettre en fait.” Plenty of modern statutes have been inoperative in prac- 
tice, not because the common law controlled them, but because they were in fact 
unworkable. 
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lowers down to the eighteenth century. Blackstone, however, 
while in one place he makes a nominal concession to the “law of 
nature,” uses quite other language when he comes to the practical 
side of English institutions. He denies in particular what he has 
seemed to admit in general; he will hear nothing of any human 
authority being empowered to control the Parliament of Great 
Britain, and explains away the sayings of his predecessors as mean- 
ing only that Acts of Parliament are to be construed in a reason- 
able sense if possible. It is worth while ‘to compare the passages. 


“It [the law of nature] is binding over all the globe, in all countries, 
and at all times: no human laws are of any validity, if contrary to this.” * 

“Acts of Parliament that are impossible to be performed are of no 
validity ; and if there arise out of them collaterally any absurd conse- 
quences, manifestly contradictory to common reason, they are, with re- 
gard to those collateral consequences, void. I lay down the rule with 
these restrictions ; though I know it is generally laid down more largely, 
that Acts of Parliament contrary to reason are void. But if the Parlia- 
ment will positively enact a thing to be done which is unreasonable, I 
know of no power in the ordinary forms of the constitution that is vested 
with authority to control it: and the examples usually alleged in support 
of this sense of the rule do none of them prove that where the main 
object of a statute is unreasonable the judges are at liberty to reject it; 
for that were to set the judicial power above that of the legislature, which 
would be subversive of all government.” ? 

“True it is that what the Parliament doth, no authority upon earth 
can undo.” ® 


No case is known, in fact, in which an English court of justice 
has openly taken on itself to overrule or disregard the plain mean- 
ing of an Act of Parliament. The example given for illustration’s 
sake is that an Act making a man judge in his own cause would be 
void. Thus Hold said: — 


“Tf an Act of Parliament should ordain that the same person should 
be party and judge, or, which is the same thing, judge in his own cause, 
it would be a void Act of Parliament; for it is impossible that one should 
be judge and party, for the judge is to determine between party and 
party, or between the government and the party; and an Act of Parlia- 
ment can do no wrong, though it may do several things that look pretty 
odd.” * 





1 Comm. i. 41. 8 Ibid. i. 161. 
2 Ibid. i. gt. * City of London v. Wood, 12 Mod. 687. 
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But this opinion has never been acted upon; and indeed the ex- 
ample is not wholly fortunate, for the settled rule of law is that 
although a judge had better not, if it can be avoided, take part in 
the decision of a case in which he has any personal interest, yet 
he not only may but must do so if the case cannot be heard other- 
wise. Nowadays the objection of personal interest in the judge 
commonly presents itself in the form of the judge being a share- 
holder (for his own behoof or as trustee) in some railway or other 
public company whose matters are before him; and it is also com- 
monly waived by the parties.1 

It is now quite well understood that the judges will not discuss 
the validity of an Act of Parliament. They will not even entertain 
allegations that a private Act was obtained by fraud or improper 
practices. If Parliament has been deceived, the remedy is with 
Parliament alone. Within our own time the late Mr. Justice 
Willes, a great master of the Common Law, and always ready on 
fitting occasions to maintain the dignity of the law and its officers, 
laid this down in the plainest terms. An attempt had been made 
to found an argument on the suggestion that a local railway com- 
pany’s Acts had been obtained, in effect, by a fraud on Parliament. 


“Tt is further urged,” said Willes, J., “that the company is a mere non- 
entity, and there never were any shares or shareholders. That resolves 
itself into this, that Parliament was induced by fraudulent recitals to pass 
the Act which formed the company. I would observe, as to these Acts 
of Parliament, that they are the law of this land; and we do not sit here 
as a court of appeal from Parliament. It was once said—I think in 
Hobart ?— that, if an Act of Parliament were to create a man judge in 
his own case, the court might disregard it. That dictum, however, 
stands as a warning, rather than an authority to be followed. We sit 
here as servants of the Queen and the legislature. Are we to act as 
regents over what is done by Parliament with the consent of the Queen, 
Lords, and Commons? I deny that any such authority exists. If an Act 
of Parliament has been obtained improperly, it is for the legislature to 
correct it by repealing it: but, so long as it exists as law, the court are 
bound to obey it. The proceedings here are judicial, not autocratic, 





1 For a reported example see Reedie v. L. & N. W. R. Co. (1849), 4 Ex. 244, 20 L. J. 
Ex. 65, where Parke, B, stated that, being interested in the defendant company, he took 
part in the case only at the request of counsel on both sides. 

2 In Day v. Savadge, Hob. 87: “ Even an Act of Parliament made against natural 
equity, as, to make a man judge in his own case, is void in itself; for jura nature sunt 
immutabilia, and they are Jeges legum.” 
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which they would be if we could make laws instead of administering 
them.” ? 


The sovereignty of Parliament being undisputed, we have to 
bear in mind exactly what we understand by it for an English 
lawyer’s purposes. No power less than the Queen in Parliament 
is sovereign, for that is the only power which can issue supreme 
and uncontrolled legal commands. Parliament as a whole, and 
Parliament alone, can make and alter the law of the land without 
reference to any other authority. Moreover, we are not concerned, 
as students of the sources of English law in general, with the 
manner in which the action of the supreme legislature is deter- 
mined. As matter of form, this belongs to the special study of 
the English constitution and of the law and practice of Parliament. 
As matter of substance, the consideration of political power, of its 
practical seat and ultimate sources, would take us out of the field 
of jurisprudence proper, and into that of politics and constitutional 
history. It is now generally recognized that the majority of the 
House of Commons has and exercises, for all substantial intents, 
political supremacy in these kingdoms. It cannot directly govern 
at all; it cannot legislate without the concurrence of the House 
of Lords and the Crown. The Crown, however, can act only on 
the advice of Ministers, and the Ministers of the Crown are chosen 
from the party which commands a majority in the House of 
Commons. That majority, so long as it holds together, can cause 
its will to be observed, on the whole, in every department of gov- 
ernment. Or, to put the same thing in a negative form which is 
perhaps more accurate, it is not possible for the government of 
the United Kingdom to be carried on by any lawful means in con- 
tinuous opposition to the majority of the House of Commons. 
But this does not touch the doctrine of legal sovereignty. The 
power which can ultimately determine the bent of legislation, or 
control the execution of existing laws, but cannot itself legislate, is 
not a legal but a political power. Now the majority of the House 
of Commons, as we said, does not govern or legislate. The House 
of Commons itself has no power whatever of issuing any direct 
legal commands except so far as it can do so for the purpose of 
regulating its own procedure and discipline, and enforcing its own 
privileges. It may practically make a statute inoperative by refus- 





1 Lee v. Bude & Torrington Ry. Co. (1871), L. R. 6 C. P. 582. 
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ing to vote the supplies necessary for putting the statute in execu- 
tion (a thing which has been known to happen), but it cannot 
alter one letter of the text. This is not what we understand by 
sovereignty in the legal sense. 

It has been said by one or two modern writers that the electors 
who return members to the House of Commons are sovereign. 
This involves a still greater confusion of thought than attributing 
sovereignty to the House of Commons when elected. The persons 
chosen by the voters at a general election will certainly form that 
part of the legislature in which the controlling political power 
resides. But that, as we have seen, does not make them sov- 
ereign, much less does it make the electors sovereign. In fact 
the electors are not legislators or anything like legislators. They 
have not the power of issuing any legal commands at all. An 
identical resolution passed by the electors of every constituency 
in England, or a large majority of the constituencies, at the time 
of a general election or at any other time, might be a very notable 
political event. But it would certainly have no legal force what- 
ever. It would create no kind of legal authority, justification or 
excuse, and no court of justice would be entitled (much less bound) 
to pay any attention to it. As Cornewall Lewis long ago rightly 
said, “ The right of voting for the election of one who is to possess 
a share of the sovereignty is itself no more a share of the sover- 
eignty than the right of publishing a political treatise or a political 
newspaper.” ! 

Although the whole theory of sovereignty is modern, and in fact 
could not have been definitely held or expressed before the prin- 
cipal states of modern Europe had acquired a strong and consoli- 
dated government, writers on the philosophy of law and politics 
have readily fallen into the way of assuming that civilized govern- 
ment cannot exist, or can exist only in an imperfect manner, unless 
there is some definite body in the state to which sovereignty can 
be attributed. Thus Blackstone? says: — 


“ However they [existing forms of government] began, or by what right 
soever they subsist, there is and must be in all of them a supreme, irre- 
sistible, absolute, uncontrolled authority, in which the jura summa imperii 
or the rights of sovereignty reside.” 





1 Remarks on the Use and Abuse of some Political Terms, London, 1832, p. 43. 
2 Comm. i. 49. 
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Blackstone’s language is well enough suited to the facts that can 
be observed in the longitude of Oxford or of Paris, and it probably 
did not occur to him to look much farther. Even in Blackstone’s 


time, however, there might have been some trouble in discovering 


the jura summa imperit in the constitution of the Holy Roman 
Empire, which was then living in a decrepit old age, but living 
still. In our own time, if we extend our view eastward to Bern, or 
as far west as Washington or Ottawa, we may find reason to think 
that Blackstone laid down the supposed necessity of an absolute 
uncontrolled authority in terms altogether too peremptory and 
universal. It would not be appropriate here to enter on the prob- 
lems, whether legal or political, that are raised by the institutions 
of federal governments like those of the United States and Switzer- 
land, and in a less complicated degree by those of countries where, 
as in the Netherlands, or an individual American State within the 
Union, such as the Commonwealth of Massachusetts or the State 
of Illinois, the constitution is in fact defined by a fundamental 
written instrument, and the terms of that instrument cannot be 
altered by the process of ordinary legislation. In all such cases 
the ordinary legislative body is in a position much like that of the 
legislature in a self-governing British colony. We can hardly say 
that it is in no sense sovereign, for within the bounds of its com- 
petence it knows no human superior. But since its competence 
has assigned and known bonds, we cannot attribute sovereignty 
to it in the same sense in which sovereignty is attributed to the 
British Parliament. Where there is a szg¢d constitution, to use 
the convenient term introduced by Mr. Bryce and Mr. Dicey, 
there cannot be any one body in permanent existence or habitual 
activity which possesses unlimited sovereignty. The nearest ap- 


proach to Parliamentary sovereignty as we have it in England 


must be sought, in every such case, wherever the ultimate power 
of altering the written constitution is placed by the constitution 
itself. In the United States, for example, this amending power is 
exercisable only with the consent of three fourths of the States 
expressed either by their legislatures or in special conventions, 
and moreover no State can be deprived of its equal suffrage in the 





1 A. V. Dicey, The Law of the Constitution. Mr. Dicey is, I believe, the first 
writer who has clearly pointed out that the vital difference is not between federal and 
centralized governments. It is true that a federal constitution must be rigid, or it will 
not be truly federal. But a non-federal State may equally well have a rigid constitu- 
tion, though it need not; and many, probably the majority, have. 
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Senate without its own consent.! The English doctrine of abso- 
lute sovereignty is not capable of being usefully applied to con- 
stitutions of this type. In fact it is a generalization from the 
“omnipotence” of the British Parliament, an attribute which has 
been the offspring of our peculiar history, and may quite possibly 
suffer some considerable change within times not far distant. 
Such a constitution as that of the United States or of Switzerland 
may be said to give a definite meaning to the sovereignty of the 


people, as opposed to the power or caprice of transitory majorities. 
Frederick Pollock. 





1 Const. of U. S., Art. V. 
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PAROL CONTRACTS PRIOR TO ASSUMPSIT. 


T is generally agreed by the Continental writers that in 
early German law, from which our law comes, only real and 
formal contracts were binding. The same is unquestionably true 
of the English common law from the time of Edward III. to the 
introduction of Assumpsit towards the end of the fifteenth cen- 
tury. But Mr. Justice Holmes in his Common Law, 260-264, and 
again in his essay on Early English Equity, 1 L. Q. Rev. 171-173, 
endeavors to show that the rule requiring a guzd pro quo for the 
validity of a parol undertaking was not of universal application in 
England, and that a surety, in particular, might bind himself with- 
out a specialty prior to the reign of Edward III. If this opinion is 
well-founded, an innovation and the abolition of the innovation 
must be accounted for. The evidence in favor of the validity 
during the two centuries following the Norman Conquest, of any 
parol obligation which was neither based upon a guzd pro quo, nor 
assumed in a court of record, should, therefore, be very strong to 
carry conviction. The evidence thus far adduced has failed to con- 
vince the present writer. 

Prior to the appearance of Assumpsit the contractual remedies 
in English law were Debt, Detinue, Account, and Convenant. De- 
tinue and Account, every one will agree, were based upon real 
contracts. Covenant lay only upon sealed instruments, that is, 
formal contracts. If, therefore, parol undertakings, other than 
real contracts, were ever recognized in early English law they 
must have been enforced by the action of Debt. But no instance 
of such an action in the royal courts, it is believed, can be found. 

Glanvil, Bracton, and Britton all recognize the validity of debts 
founded upon a specialty.! Glanvil also says in one place that no 
proof is admissible in the king’s court, if the plaintiff relies solely 
upon fidec /esto; and in another that the king’s court does not 
enforce “‘ privatas conventiones de rebus dandis vel accipiendis in 





1 Glanvil, Lib. X.c. 12. “ De debitis laicorum quae debentur . . . de cartis debita 
continentibus.” Bracton, f. 100, b. “ Per scripturam vero obligatur quis, ut si quis 
scripserit alicui se debere, sive pecunia numerata sit sive non, obligatur ex scriptura, 
nec habebit exceptionem pecunie non numerate contra scripturam, quia scripsit se 
debere.” 1 Nich. Britton, 157, 162. 
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vadium vel alias hujusmodi,” unless made in that court, that is to 
say, unless they were contracts of record.!. Bracton makes the 
statement that the king’s court does not concern itself except occa- 
sionally de gratia with “ stipulationes conventionales,” which may 
be infinite in their variety.2 The language of Fleta is most explicit 
against the validity of formless parol promises. “ Oportet igitur 
ex hoc quod aliquis ex promissione teneatur ad solutionem, quod 
scriptura modum continens obligationis interveniat, nisi promissio 
illa in loco recordum habenti recognoscatur. Et non solum suf- 
ficiet scriptura, nisi sigilli munimine stipulantis roboretur cum tes- 
timonio fide dignorum.” The same principle was expressed a few 
years later in a case in Y. B. 3 Ed. II. 78. The plaintiff counted 
in Debt on a grant for £200, showing a specialty as to 4140, and 
offering suit as to the rest. Frisk, for defendant, said: “ Every 
grant and every demand by reason of grant must be by specialty, 
but of other contracts,’ as of bailment or loan, one may demand 
by suit. Therefore as you demand this debt by reason of grant 
and show no specialty but of part, judgment,” etc. The plaintiff 





1 Glanvil. Lib. X. c. 12, and c. 18. 

2 Bracton, f. 100, a. As there are several cases in Bracton’s Note Book, in which 
the validity of covenants affecting land are assumed to be valid, Bracton, in the pas- 
sage just referred to, probably had in mind miscellaneous covenants. See Pollock, 
Contracts (6 ed.), 136. It is certainly true that the rule that any promise under seal 
may give rise to an action was a comparatively late development in the history of cov- 
enant. As late as the middle of the fourteenth century, Sharshull, J., said in Y. B. 21 
Ed. III. 7-20: “ If he granted to you to be with you at your love-day, and afterwards 
would not come, perhaps you might have had a writ of covenant against him if you had 
a specialty to prove your claim.” 

3 The word contract was used in the time of the Year Books in a much narrower 
sense than that of to-day. It was applied only to those transactions where the duty 
arose from the receipt of a guid pro quo, e. g.,a sale or loan. In other words, contract 
meant what we now mean by “real contract.” What we now call the formal or spe- 
cialty contract was anciently described as a grant, an obligation, a covenant, but not 
asa contract. See, in addition to the authorities cited in the text, Y. B. 17 Ed. III. 
48-14. A count in debt demanding “ part by obligation and part by contract.” Y. B. 
29 Ed. III. 25, 26, “ Now you have founded wholly upon the grant, which cannot be 
maintained without a specialty, for it lies wholly in parol, and there is no mention of a 
preceding contract.” Y.B. 41 Ed. III. 7-15. Thorp, C. J.: “ You say truly if he put 
forward an obligation of the debt, but if you count upon a contract without obligation, 
as here (a loan), it is a good plea.” Y.B. 43 Ed. III. 2-5. Debt on a judgment. 
Belknap objected “ for there is no contract or covenant between them.” 8 Rich. II. 
Bellewe (ed. 1869), 32, 111. “In debt upon contract the plaintiff shall shew in his 
count for what cause the defendant became his debtor. Otherwise in debt upon ob- 
ligation.” Y. B. 11 Hen. IV. 73, a-11; 19 Rich. II. Bellewe (ed. 1869), 32, 111; 
Y. B. 39 Hen. VI. 34-44; Sharington v. Strotton, Plowd. 298, 301, 302; Co. Lit. 292 4. 
The fanciful etymology given in Co. Lit. 47 6 should be added: “In every contract 
there must be guid pro quo for contractus est quasi actus contra actum.” 
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was nonsuited. In Y. B. 2 Ed. III. 4-5, Aldeburgh (Judge of C. B. 
four years later) said: “If one binds oneself to another in a debt 
in presence of people ‘sans cause et sans especialtie,’ never shall 
an action arise from this.” The same doctrine is repeated in later 

‘cases in the fourteenth century. In the light of these authorities 
it seems highly improbable that Debt was ever maintainable in the 
king’s court, unless the plaintiff could show either a specialty or a 
guid pro quo received by the defendant.” 

In the essay upon “ Early English Equity,” already referred to, 
the distinguished writer makes the further suggestion that, al- 
though the formless parol undertakings ultimately failed of recog- 
nition in the King’s Courts, the Church for a long time, with 
varying success, claimed a general jurisdiction in cases of /eszo 
fidei ; and that after the Church was finally cut down to marriages 
and wills, the clerical Chancellors asserted for a time in Chancery 
the power of enforcing parol agreements, for which the ordinary 
King’s courts afforded no remedy. It is believed that undue im- 
portance has been attached to the proceedings in the spiritual 
court for /esio fidet. It is doubtless true that this court was eager 
to enlarge its jurisdiction, and to deal with cases of breach of 
faith not properly within its cognizance. We may also concede 
that the court was‘sometimes successful in keeping control of such 


cases when the defendant did not dispute the jurisdiction. But 
the authorities would seem to make it clear that from the time of 


the Constitutions of Clarendon, a prohibition would issue as a mat- 
ter of course from the King’s Court upon the application of one 
who was drawn into the spiritual court upon breach of faith in a 
purely temporal matter.? 





1 Yy.B. 1 & 12 Ed. III. 587; Y. B. 18 Ed. III. 13-7; Y. B. 44 Ed. III. 21, 23; 
Y. B. 9 Hen. V. 14-23. The only statement in the Year Books to the contrary is 
the dictum of Candish, J., in 48 Ed. III. 6-11: “ And also this action of covenant of 
necessity is maintainable because for so slight a thing one cannot always have his clerk 
to make a specialty.” The case in Y. B. 7 Ed. II. 242 can hardly be said to throw 
any light upon the question under discussion. 

2 By the custom of London and Bristol, Debt was allowed upon a parol grant with- 
out guid pro quo. Y.B. 43 Ed. III. 11-1; Y. B. 14 Hen. IV. 26-13; Y. B. 22 Ed. IV. 
2-6; F. M.v. R.C.,1 M. & G. 6n. (a.); Y. B. 38 Hen. VI. 29-12; Y. B. 1 Hen. VII. 
22-12; Williams v. Gibbs, 5. A. & E. 208; Bruce v. Waite,1 M. & G. 1, and cases 
cited in Pollock, Cont. (6 ed.), 138 n. (p.). See also the cases of parol undertakings 
in the Bishop of Ely’s Court, 4 Seld. Socy. 114-118. 

8 Constitutions of Clarendon, c. 15, Stubbs, Sel. Chart. 134; Glanvil, Book X.c. 12; 
Abb. Pl. 31, col. 1, rot. 21 (1200); 2 Br. N. B. No. 50 (1219); Fitz. Abr. Prohib. 15 
(1220); 2 Br. N. B. No. 1893 (1227); Stat. Circumspecte Agatis, 13 Ed. I.; Y. B. 22 
Lib. Ass. 70; Y. B. 2 Hen. IV. 10-45; Y. B. 11 Hen. IV. 88-40; Y. B. 38 Hen. VI. 29- 





PAROL CONTRACTS PRIOR TO ASSUMPSIT. 255 


Nor has the present writer been able to discover any trace- 
able connection between the ecclesiastical claim of jurisdiction 
over /esio fidet and the jurisdiction of the Chancellor in the matter 
of parol agreements. If the Chancellor proceeded in the same 
spirit as the ecclesiastical judge, purely upon the ground of breach 
of faith, it would follow that in the absence of a remedy at com- 
mon law, equity would give relief upon any and all agreements, 
even upon gratuitous parol promises. And Mr. Justice Holmes 
seems to have so interpreted the following statement, which he 
cites from the Diversity of Courts (Chancery): “A man shall 
have remedy in Chancery for covenants made without specialty, 
if the party have sufficient witness to prove the covenants, and 
yet he is without remedy at the common law;” for he adds 
that the contrary was soon afterwards decided, citing Cary, 7: 
“Upon nudum pactum there ought to be no more help in Chan- 
cery than there is at the common law.” But, with all deference, 
the passage in the Diversity of Courts seems to have been mis- 
apprehended. There is really no contrariety between that passage 
and the extract from Cary. It is not asserted in the Diversity of 
Courts that one should have remedy for a// parol covenants, where 
there was no remedy at common law. Full effect is given to the 
language used if it is taken to import that relief was given upon 
some parol covenants. So interpreted the Diversity of Courts 
accords with other authorities. For while it is confidentiy sub- 
mitted that no instance can be found prior to the time of Lord 
Eldon! in which Equity gave relief upon a gratuitous parol prom- 
ise, it is certainly true that Chancery did in some cases furnish a 
remedy upon parol covenants. But in all these Chancery cases it 
will be found that the promisee, acting in reliance upon the prom- 
ise, had incurred expense, or otherwise parted with property, and 
that the Chancellor, upon an obvious principle of natural justice, 
compelled the promisor to make reparation for the loss caused by 





11; Y. B. 20 Ed. IV. 10-9; Y. B. 22 Ed. IV. 20-47; Y. B. 12 Hen. VII. 22, b-2; Dr. 
& St. Dial. II. c. 24. 

1 At the present day a gratuitous undertaking by the owner of property to hold the 
same in trust for another is enforced in equity. It is a singular fact that this anoma- 
lous doctrine seems to have been first sanctioned by the conservative Lord Eldon, in 
Ex parte Pye, 18 Ves. 140. It was well settled that a use could not be created bya 
similar gratuitous parol declaration. Indeed, as late as 1855, Lord Cranworth, in 
Scales v. Maude, 6 D. M. & G. 43, 51, said that a mere declaration of trust by the owner 
of property in favor of a volunteer was inoperative. In Jones v. Lock, 1 Ch. Ap. 25, 
28, he corrected this statement, yielding to the authority of what seemed to him unfor- 
tunate decisions. 
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his breach of promise. Three such instances, between 1377 and 
1468, are mentioned in an essay upon “ The History of Assumpsit,” 
in an earlier volume of the REVIEW.! Those instances might have 
been supplemented by three similar cases which were brought to 
light by Mr. S. R. Bird.2 In Gardyner v. Keche (1452-1454), 
Margaret and Alice Gardyner promised to pay the defendant £22, 
who on his part was to take Alice to wife. The defendant, after 
receiving the £22, “ meaning but craft and disceyt,” married an- 
other woman, “to the great disceyt of the said suppliants, and 
ageyne all good reason and conscience.” The defendant was com- 
pelled to answer the bill. In Leinster v. Narborough (circa 1480), 
the defendant being betrothed to the plaintiff’s daughter-in-law, 
but desiring to go to Padua to study law, requested the plaintiff 
to maintain his fiancée, and a maid-servant to attend upon her 
during his absence, and promised to repay upon his return all 
costs and charges incurred by the plaintiff in that behalf. The 
defendant returning after ten years declined to fulfil his promise, 
and the plaintiff filed his bill for reimbursement, and was success- 
ful.2 In James v. Morgan (1504-1515), the defendant promised 
the plaintiff 100 marks if he would marry his daughter Elizabeth. 
The plaintiff accordingly “ resorted to the said Elizabeth to his 
great costs and charges,” and ‘‘thorow the desavebull comforde” 
of the defendant and his daughter delivered to the latter jewels, 
ribbons, and many other small tokens. Elizabeth having married 
another man through the “crafty and false meane” of the defend- 
ant, the plaintiff by his bill sought to recover the value of his 
tokens, and also the “ gret costs and charges thorow his manyfold 
journeys.” 

In all these cases there was, it is true, a breach of promise. But 
there seems to be no reason to suppose that the Chancellors, in 
giving relief, were influenced, even unconsciously, by any recollec- 
tion of ecclesiastical traditions in regard to /esio fidez. It was so 
obviously just that one who had intentionally misled another to 
his detriment should make good the loss, that we need not go 
further afield for an explanation of the Chancellor’s readiness to 
give a remedy upon such parol agreements. In A little Treatise 
concerning Writs of Subpoena,‘ written shortly after 1523, — that 





1 2 HARV. LAW REV.,, 14, 15. 

2 The Antiquary, Vol. IV. p. 185, reprinted in part in 3 Green Bag, 3. 
8 The Antiquary, Vol. V. p. 38. 

* Doct. & St. (18th ed.), Appendix. 17; Harg. L. Tr. 334. 
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is, at about the same time as the Diversity of Courts, — occurs the 
following instructive passage : — 


“There is a maxim in the law that a rent, a common, annuity, and 
such other things as lie not in manual occupation, may not have com- 
mencement, nor be granted to none other without writing. And there- 
upon it followeth, that if a man for a certain sum of money sell another 
forty pounds of rent yearly, to be percepted of his lands in D, &c., and 
the buyer, thinking that the bargain is sufficient, asketh none other, and 
after he demandeth the rent, and it is denied him, in this case he hath 
no remedy at the common law for lack of a deed; and therefore inas- 
much as he that sold the rent hath guid pro quo, the buyer shall be 
helped by a subpoena. But if that grant had been made by his mere 
motion, without any recompense, then he to whom the rent was granted 
should neither have had remedy by the common law nor by subpcena. 
But if he that made the sale of the rent had gone farther, and said that he, 
before a certain day, would make a sufficient grant of the rent, and after 
refused to do it, there an action upon the case should lie against him at 
the common law; but if he made no such promise at the making of the 
contract, then he that bought the rent hath no remedy but by subpcena, 
as it is said before.” 


Here the subpcena is allowed in the absence of a promise. 
There could, therefore, be no question of breach of faith. But 
the money having been paid and received under the expectation 
of both parties that the plaintiff would get a valid transfer of the 
rent, it was plainly just that equity should not permit the defend- 
ant to rely on the absence of a remedy at common law as a means 
of enriching himself at the expense of the plaintiff. 

It is hardly necessary to remind the learned reader of the analogy 
between the case just considered, and uses arising upon a bargain 
and sale, which were supported for the first time only a few years 
before! It was doubtless the same principle of preventing unjust 
enrichment which led the Chancellor in the reign of Henry V. to 
give a legal sanction to the duty of the feoffee to uses which before 
that time had been a purely honorary obligation. 

To sum up, then, the Ecclesiastical Court had no jurisdiction 
over agreements relating to temporal matters. Chancery gave 
relief upon parol agreements only upon the ground of compelling 
reparation for what was regarded as a tort to the plaintiff, or upon 
the principle of preventing the unjust enrichment of the defendant; 





1 Y. B. 21 Hen. VII. 18-30. 
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and the common law, prior to Assumpsit, recognized only those 
parol contracts which were based upon a guid pro quo. 

The jurisdiction of Equity was rarely invoked upon breaches of 
promises after the development of Assumpsit, unless specific per- 
formance of the contract was desired. We have only to consider, 
therefore, the nature of the common-law real contracts which were 
enforced by the actions of Debt, Detinue, and Account. 

It is not necessary to deal specially with Account, since the 
essential principles of that action have been clearly and fully set 
forth by Professor Langdell in the second volume of this REVIEW.! 
It will suffice to emphasize the fact that a defendant’s duty to 
account, whether as bailiff or receiver, arose from his receipt of 
property as a trustee, and that a plaintiff entitled to an account 
was strictly a cestut que trust. In other words, trusts for the pay- 
ment of money were enforced at common law long before Chan- 
cery gave effect to trusts of land. It need not surprise us, therefore, 
to find that upon the delivery of money by A to B to the use of C, 
or to be delivered to C, C might maintain an action of Account 
against B.2, Account against a receiver was long ago superseded 
by the common count for money had and received by the defend- 
ant to the use of the plaintiff. But the words “to the use of” still 
bear witness to the trust relation. 

Detinue was usually founded upon the contract of bailment. 
This contract was a real contract by reason of the delivery of a 
chattel by the bailor to the bailee. The duty of the bailee was 
commonly to redeliver the same chattel to the bailor, either upon 
demand or at some time fixed by the terms of the bailment. But 
the chattel might be delivered to the bailee to be delivered to a 
third person, in which case the third person was allowed to main- 
tain Detinue against the bailee.® 

Detinue would also lie against a seller upon a bargain and sale. 
Here it was the payment of the purchase-money that as a rule 





1 Pages 242-257. See also Pollock, Cont. (6th ed.), 137, and the observations of 
the same writer in 6 Harv. LAW REV., 401, 402. 

2 (32 Ed. III.) Fitz. Ab. Acct. 108; (2 Rich. II.) Bellewe Acct. 7; Y.B. 41 Ed. III. 
10-5; Y. B. 6 Hen. IV. 7-33; Y. B. 1 Hen. V. 11-21; Y. B. 36 Hen. VI. 9, 10-5; 
Y. B. 18 Ed. IV. 23-5; Y. B. 1 Ed. V. 2-2; Robsert v. Andrews, Cro. El. 82; Hunt- 
ley v. Griffith, Gold. 159; Harrington v. Rotheram, Hob. 36, Brownl. 26 s. c.; Clark’s 
Case, Godb. 210, pl. 299. See also Ames, Cases on Trusts (2d ed.), 1 n. 3, 4 n. I. 

8 Y. B. 34 Ed. I. 239; Y. B. 12 & 13 Ed. III. 244; Y. B. 39 Ed. III. 17, A; Y. B. 3 
Hen. VI. 43-20: Y. B. 9 Hen. VI. 38-13; Y. B. 9 Hen. VI. 60, A-8; Y. B. 18 Hen. VI. 
9, A-7, and other authorities cited in Ames, Cases on Trusts (2d ed.), 52 n. 1. 
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constituted the gud pro quo for the seller’s duty to suffer the 
buyer to take possession of the chattel sold. If the bargain was 
for the reciprocal exchange of chattels, the delivery of the chattel 
by the one party would be as effective a guid pro quo as payment 
of purchase-money to support an action of Detinue against the 
other party. It was hardly an extension of principle to treat 
the delivery of the buyer’s sealed obligation for the amount of 
the purchase-money as equivalent to actual payment of money, 
or delivery of a chattel, and accordingly we find in Y. B. 21 
Edward III. 12-2, the following statement by Thorpe (Chief Justice 
of the Common Bench in 30 Edward III.): “If I make you an ob- 
ligation for 440 for certain merchandise bought of you, and you 
will not deliver the merchandise, I cannot justify the detainer of 
the money; but you shall recover by a writ of Debt against me, 
and I shall be put to my action against you for the thing bought 
by a writ of Detinue of chattels.” But it was a radical departure 
from established traditions to permit a buyer to sue in Detinue 
when there was merely a parol bargain of sale without the delivery 
of a physical ves of any sort to the seller. But this striking change 
had been accomplished by the time of Henry VI. The new doc- 
. trine may be even older, but there seems to be no earlier expres- 
sion of it in the books than the following statement by Fortescue, 
C. J.: “If I buya horse of you, the property is straightway in me, 
and for this you shall have a writ of Debt for the money, and I 
shall have Detinue for the horse on this bargain.”! From the mu- 
tuality of the obligations growing out of the parol bargain without 
more, one might be tempted to believe that the English law had 
developed the consensual contract more than a century before 
the earliest reported case of Assumpsit upon mutual promises.? 
But this would be a misconception. The right of the buyer to 
maintain Detinue, and the corresponding right of the seller to sue 
in Debt were not conceived of by the medieval lawyers as arising 
from mutual promises, but as resulting from reciprocal grants, — 
each party’s grant of a right forming the guzd pro quo for the cor- 
responding duty of the other.’ 





1 Y, B. 20 Hen. VI. 35-4; Y. B. 21 Hen. VI. 55-12. See, tothe same effect, Y. B. 37 
Hen. VI. 8-18, per Prisot, C. J.; Y. B. 49 Hen. VI. 18-23, per Choke, J., and Brian; 
Y. B. 17 Ed. IV. 1-23. See also Blackburn, Contract of Sale, 190-196. 

2 Peckv. Redman (1555), Dy. 113, appears to be the earliest case of mutual promises. 

3 If the bargain was for the sale of land and there was no livery of seisin, the buyer 
had no common-law remedy for the recovery of the land, like that of Detinue for chat- 
tels. Equity, however, near the beginning of the sixteenth century, supplied the com- 
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It remains to consider the most prominent of all the English 
real contracts, the simple contract debt. The writ in Debt, like 
writs for the recovery of land, was a praccipe quod reddat. The 
judgment for the plaintiff is that he recover his debt. In other 
words, as in the case of real actions, the defendant was conceived 
of as having in his possession something belonging to the plaintiff 
which he might not rightfully keep, but ought to surrender. This 
doubtless explains why the duty of a debtor was always for the 
payment of a definite amount of money or a fixed quantity of 
chattels! A promise to pay as much as certain goods or services 
were worth would never support a count in Debt.2, In Y. B. 12 
Edw. IV. 9-22, Brian, C. J., said: “If I bring cloth to a tailor to 
have a cloak made, if the price is not determined beforehand that 
I shall pay for the making, he shall not have an action of Debt 
against me.”® For the same reason, the guantum meruit and 
quantum valebant counts seem never to have gained a footing 
among the common counts in Debt, and in Assumpsit the guan- 
tum meruit and quantum valebant counts were distinguished from 
the zzdebitatus counts. But principle afterwards yielded so far to 
convenience that it became the practice to declare in /udebitatus 
Assumpsit when no price had been fixed by the parties, the verdict 





mon-law defect by compelling the seller to hold the land to the use of the buyer, if the 
latter had either paid or agreed to pay the purchase-money. Br. AD. Feoff. al Use, 54; 
Barker v. Keate, 1 Freem. 249, 2 Mod. 249 s. c.; Gilbert, Uses, 52; 2 Sand. Uses, 57. 
The consideration essential to give the buyer the use of land was, therefore, identical with 
the guid pro guo which enabled him to maintain Detinue for a chattel. Inasmuch as the 
consideration for parol uses was thus clearly borrowed from the common-law doctrine 
of guid pro quo, it seems in the highest degree improbable that the consideration for an 
Assumpsit was borrowed by the Common Law from Equity. 2 Harv. L. REv. 18, 19. 
But see Salmond, Essays in Jurisprudence, 213. 

1 A debtor might as easily owe chattels as money. A debt of chattels would arise 
from the same guid pro guoasadebt of money. A lessee might accordingly be charged 
in debt for chattels by the lessor. Y. B. 20 and 21 Ed. I. 139; Y. B. 50 Ed. III. 16-8. 
Y. B. 34 Hen. VI. 12-23; Anon. 3 Leon. 260; Denny v. Parnell, 1 Roll. Ab. 591, pl. 1. 
Or an employer by his employee. Y. B. 7 Ed. III. 12-2; Weaver v. lest, Winch. 75. 
Or a vendor by his vendee. Y. B. 34 Ed. I. 150; Y. B. 27 Hen. VII. 8-20. As Jude- 
bitatus Assumpsit would lie for a debt payable in money, it was also an appropriate 
remedy for a debt payable in chattels. Cock v. Vivyan, 2 Barnard, 293, 384; Fal- 
mouth v. Penrose, 6 B. & C. 385; Mayor v. Clerk, 4 B. & Al. 268. The judgment in 
Debt for Chattels was like that in Detinue that the plaintiff recover his chattels. The 
essential distinction between Detinue and Debt for chattels seems to be this, — Detinue 
was the proper remedy for the recovery of a specific chattel, Debt, on the other hand, 
for the recovery or a specific amount of unascertained chattels. 

2 Johnson wv. Morgan, Cro. El. 758. 

3 See to the same effect Y. B. 3 Hen. VI. 36-33; Anon., 2 Show. 183; Young zv. Ash- 
burnham, 3 Leon. 161; Mason v. Welland, Skin. 238, 242. 
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of the jury being treated as equivalent to a determination of the 
parties at the time of bargain. 

The ancient conception of a creditor’s claim in Debt as analo- 
gous toa real right manifested itself in the rule that a plaintiff must 
prove at the trial the precise amount to be due which he demanded 
in his precipe quod reddat. If he demanded a debt of £20 and 
proved a debt of 4109, he failed as effectually as if he had declared 
in Detinue for the recovery of a horse and could prove only the de- 
tention of acow.! For the same reasons Debt would not lie for 
money payable by instalments, until the time of payment of the 
last instalment had elapsed, the whole amount to be paid being 
regarded as an entire sum, or single thing.” 

The guid pro quo which the debtor must receive to create his 
duty might consist of anything that the law could regard as a 
substantial benefit to him. Debts were usually founded upon a 
loan of money, a sale, a lease of property to the debtor, or upon 
work and labor performed for him. The guzd pro quo in all these 
cases is obvious.2 The execution of a release by an obligee to an 
obligor was also a sufficient guzd pro quo to create a new debt be- 
tween the same parties.‘ Forbearance to sue on a claim has been 
regarded in the same light: “for the forbearing of a suit is as bene- 
ficial in saving, as some other things would have been in gaining.” ® 

But Debt will not lie upon mutual promises. In Smith v. 
Airey ® Holt, C. J., said that “ winning money at play did not raise 
a debt, nor was debt ever brought for money won at play, and an 





1 Y. B. 3 Hen. VI. 4-4; Y. B. 11 Hen. VI. 5-9; Y. B. 21 Ed. IV. 22-2; Smith 
v. Vow, Moore, 298; Bagnall v. Sacheverell, Cro. El. 292; Bladwell v. Stiglin, Dy. 
219; Baylis v. Hughes, Cro. Car. 137; Calthrop zv. Allen, Hetl. 119; Ramsden’s Case, 
Clayt. 87; Hooper v. Shepard, 2 Stra. 1089; Hulme v. Sanders, 2 Lev. 4. In Vaux 
v. Mainwaring, Fort. 197, 1 Show. 215 s. C., the distinction was taken that in Z- 
debitatus Assumpsit the plaintiff might recover the amount proved, but in Debt the 
amount stated in the writ or nothing. But afterwards the plaintiff was not held toa 
proof of the amount stated in the writ even in Debt. Aylett v. Lowe, 2 W. Bl. 1221; 
Walker v. Witter, Doug. 6; M’Quillin v. Cox, 1 H. Bl. 249; Lord v. Houston, 11 East, 
62. See also Parker v. Bristol Co., 6 Ex. 706, per Pollock, C. B., and 1 Chitty, P. 
(7th Ed.) 127-128. 

2 Rudder v. Price, 1 H. Bl. 547. 

8 If a bargain was for the sale of unascertained chattels, the transaction gave rise to 
mutual debts, the reciprocal grants of the right to a sum certain of money and a fixed 
amount of chattels forming the guid pro quo for the corresponding debts. Y. B. 21 
Hen. VI. 55-12 ; Anon. Dy. 30, pl. 301 ; Slade’s Case, 4 Rep. 94 b. See supra, p. 259. 

4 Y. B. 12 Hen. IV. 17-13. 

5 Bidwell v Catton, Hob. 216. 

6 2 Ld. Ray. 1034, 6 Mod. 128, Holt, 329 s. c. 
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Indebitatus Assumpsit would not lie for it; but the only ground of 
the action in such cases was the mutual promises. That though 
there were a promise, yet Debt would not lie upon that.” Accord- 
ing to another report of the same case Lord ‘Holt said, “ There is 
no way in the world to recover money won at play but by special 
Assumpsit.” } 

Originally there was no guzd pro quo to create a debt against a 
defendant if the benefit was conferred upon a third person, although 
at the defendant’s request. Y.B.9 Henry V. 14-23 is a case in 
point. The plaintiff, having a claim for £10 against T, released the 
claim upon the defendant’s promise to pay him the same amount. 
The plaintiff failed because the benefit of the release was received by 
T. In Y.B. 27 Henry VIII. 23, upon similar facts, Fitz-James, C. J., 
thought the plaintiff should recover in an action on the case upon 
the promise, but not in Debt, “ for there is no contract,’ nor has the 
defendant guzd pro quo. Post, J., and Spelman, J., on the other 
hand, thought there was a guid pro quo. It was also made a ques- 
tion, on the same ground, whether a defendant who promised money 
to the plaintiff if he would marry the defendant’s daughter was liable 
in Debt to the plaintiff who married the daughter.“ But here, too, 
the opinion finally prevailed that though the girl got the husband, 
her father did receive a substantial benefit.2 In Y. B. 37 Henry VI. 


9-18, Moyle, J., said: “If I say to a Surgeon that if he will go to 
one J whois ill, and give him medicine and make him safe and sound, 
he shall have 100 shillings, nowif the Surgeon gives J the medicines 
and makes him safe and sound, he shall have a good action [Debt] 
against me for the 100 shillings, and still the thing is to another 
and not to the defendant himself, and so he has not guzd pro quo, but 





1 Walker v. Walker, Holt, 328, 5 Mod. 13, Comb. 303 s.c. Per Holt, C. J., “ This 
is merely a wager and no /ndebitatus Assumpsit lies for it; for to make that lie, there 
must be a work done, or some meritorious action for which Debt lieth.” Hard’s case, 
1 Salk 23; Bovey v. Castleman, 1 Ld. Ray. 69. Per Curiam: “ For mutual promises 4s- 
sumpsit may lie, but not /udebitatus Assumpsit.” These statements that Debt will not 
lie upon mutual promises bring out with great clearness the distinction already referred 
to between mutual promises and the mutual duties growing out of a parol bargain and 
sale. See Pollock, Contracts in Early English Law, 6 Harv. L. REv. 398, 399. 

2 The true ground of this decision seems sometimes to have been misunderstood. 
Holmes, Common Law, 267. 

8 After Assumpsit came in, it was many years before it was called a contract. That 
term was still confined to transactions resting upon a guid pro quo. See 2 Harv. L. 
REv. 15, and Jenks, Doctrine of Consideration, 134. 

4 Y. B. 37 Hen. VI. 8-18; Y. B. 15 Ed. IV. 32-14; Y. B. 20 Ed. IV. 3-17 

5 Applethwaite v. Northby, Cro. El. 29; Beresford v. Woodroff, 1 Rolle, R. 433. 


EPR AONE SIEM die 


IES ENTIRE 











PAROL CONTRACTS PRIOR TO ASSUMPSIT. 263 


the same in effect.” This reasoning of Moyle, J., met with gen- 
eral favor, and it became a settled rule that whatever would consti- 
tute a guid pro quo, if rendered to the defendant himself, would be 
none the less a guid pro quo, though furnished to a third person, 
provided that it was furnished at the defendant’s request, and that 
the third person incurred no liability therefor to the plaintiff. Ac- 
cordingly, a father was liable for physic provided for his daughter ;! a 
mother for board furnished to her son;* a woman was charged in 
Debt by a tailor for embroidering a gown for her daughter’s maid ; 8 
a defendant was liable for instruction given at his request to the 
children of a stranger, or for marrying a poor virgin The com- 
mon count for money paid by the plaintiff to another at the defend- 
ant’s request is another familiar illustration of the rule. 

But it is an indispensable condition of the defendant’s liability 
in Debt in cases where another person received the actual benefit, 
that this other person should not himself be liable to the plaintiff 
for the benefit received. For in that event the third person would 
be the debtor, and one guzd pro quo cannot give rise to two distinct 
debts. Accordingly where the plaintiff declared in Debt against 
A for money /ext to B at A’s request, his declaration was adjudged 
bad; for a loan to B necessarily implied that B was the debtor. If 
B was, in truth, the debtor, the plaintiff should have declared in 
Special Assumpsit against A on the collateral promise. If B was 
not the debtor, the count against A should have been for money 
paid to B at A’s request.6 By the same reasoning it would be im- 
proper to count against A for goods so/d to B at A’s request. If 
B was really the buyer, A should charge him in debt, and A in 
Special Assumpsit on the collateral promise. If B was not the 
buyer, the count against A should be for goods delivered to B at 
A’s request.’ The same distinction holds good as to services ren- 





1 Stonehouse v. Bodvil, T. Ray. 67, t Keb. 439, Ss. c. 

2 Bret v. J. S., Cro. El. 756. 

8 Shandois v. Stinson, Cro. El. 880. 

4 Harris v. Finch, Al. 6. 

5 “There cannot be a double debt upon a single loan.” Per Curiam, in Marriott v. 
Lister, 2 Wils. 141, 142. 

6 “Tf it had been an /ndebitatus Assumpsit for so much money paid by the plaintiff at 
the request of the defendant unto his son, it might have been good, for then it would 
be the father’s debt and not his son’s; but when the money is lent to the son, ’tis 
his proper debt, and not the father’s.” Per Holt, C. J.,in Butcher v. Andrews, Carth. 
446 (Salk. 23; Comb. 473, s.c.). See also Marriott v. Lister, 2 Wils. 141. 

7 Y. B. 27 Hen. VIII. 25-3, per Fitz James, C. J.; Hinson v. Burridge, Moore, 701; 
Cogan v. Green, 1 Roll. Ab. 594; Anon., 1 Vent. 293; Stonehouse v. Bodvil, 1 Keb. 439; 
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dered to B at A’s request. If Bis a debtor A is not, but only 
collaterally liable in Assumpsit.! 

The distinction between Debt and Special Assumpsit, as illus- 
trated in the cases mentioned in the preceding paragraph, is ot 
practical value in determining whether a promise is in certain cases 
within the Statute of Frauds relating to guaranties. If B gets the 
enjoyment of the benefit furnished by the plaintiff at A’s request, 
but A is the only party liable to the plaintiff, A’s promise is not 
within the statute. If, on the other hand, B is liable to the plain- 
tiff for the benefit received, that is, is a debtor, A’s promise is 
clearly a guaranty and within the statute.? 

There were obviously many parol agreements that did not come 
within the scope of Debt, Detinue, or Account. This difficulty 
was at length met by the action of Assumpsit, which became, 
indeed, a remedy upon all parol agreements.® But the distinction 
between Debt and Assumpsit is fundamental. For, while Assump- 
sit might always be brought where Debt would lie upon a simple 
contract, the converse is not true. There were many cases where 
Assumpsit was the only remedy. <Assumpsit would lie both where 
the plaintiff had incurred a detriment upon the faith of the defend- 
ant’s promise, and where the defendant had received a_ benefit. 
Debt would lie only in the latter class of cases. In other words, 
Debt could be brought only upon a real contract, — Assumpsit upon 
any parol contract. 

F. B. Ames. 





Hart v. Langfitt, 2 Ld. Ray. 841, 842, 7 Mod. 148 s.c.; Rozer v. Rozer, 2 Vent. 36, 
overruling Kent v. Derby, 1 Vent. 311, 3 Keb. 756, s. c. 

1 Alford v. Eglisfield, Dy. 230, pl. 56; Baxter v. Reed, Dy. 272 n. (32); Nelson’s 
Case, Cro. El. 880 (cited) ; Trevilian v. Sands, Cro. Car. 107, 193, Roll. Ab. 594, pl. 
14. A was the debtor and B was not liable in Woodhouse v. Bradford, 2 Rolle R. 76, 
Cro. Jas. 520s. c.; Hart v. Langfitt, 2 Ld. Ray. 841, 7 Mod. 145 s. c.; Jordan v. Tomp- 
kins, 2 Ld. Ray. 982, 6 Mod. 77 s. c.; Gordon v. Martin, Fitzg. 302; Ambrose v. Roe, 
Skin. 217, 2 Show. 42 s. C. 

2 Watkins v. Perkins, 1 Ld. Ray. 224; Buckmyr v. Darnell, 2 Ld. Ray. 1085, 3 Salk. 
15 Ss. C.; Jones v. Cooper, Cowp. 227; Matson v. Wharam, 2 T. R. 80. 

8 For an account of the development of Assumpsit see 2 Harv. L. REV. 1-19, 53-69. 
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VOLUNTARY ASSIGNMENTS AND INSOL- 
VENCY IN MASSACHUSETTS. 


HILE the insolvent laws of Massachusetts have been much 
developed, and have occupied much of the field formerly 
covered by voluntary assignments for the benefit of creditors, 
many of the largest cases of adjustments between debtors and 
creditors are still settled outside of the courts. It has been often 
argued, but never, so far as the writer is aware, clearly decided, 
that a voluntary assignment can be upset in all cases by proceed- 
ings zz ¢nvitum under the insolvent laws. If such is the fact, it 
must depend upon some provisions of those laws, and to determine 
the fact it becomes necessary to review the history of both systems 
of liquidation and of their relations to each other. 

At common law one could transfer his property to whomsoever 
he pleased, provided he had not already passed the title to another ; 
in other words, a conveyance could be set aside only by those 
having a prior title. This right was much abused, and led to the 
statutes of Elizabeth making conveyances void when they tended 
to delay, hinder, or defraud creditors,! or when thereby subsequent 
purchasers for value were deprived of their rights.” 

There was, however, nothing in these statutes to prevent a man’s 
paying his debts in whatever way he pleased, and to whichever 
creditors he chose, and therefore a direct preference to a creditor 
was perfectly valid;* but in Massachusetts the absence of full 
equity powers in the courts, and more especially the statutes es- 
tablishing attachment on mesne process, led to the qualification 
that the creditor must assent to and accept the preference. So 





~ 


13 Eliz. ch. 5. 
27 Eliz. ch. 4. 
Russell v. Woodward, 10 Pick. 408 (1830) ; Stevens v. Bell, 6 Mass. 339 (1810) ; 
Widgery v. Haskell, 5 Mass. 144, 1 53, (1809); First National Bank of Easton v. Smith, 
133 Mass. 26, 31 (1882) ; Green vz. Tanner, 8 Met. 411, 421 (1844); Bernard v. Barney 
Myroleum Co., 147 Mass. 356 (1888) ; Giddings v. Sears, 115 Mass. 505 (1874); Frank 
v. Bobbitt, 155 Mass. 112 (1890); Train v. Kendall, 137 Mass. 366 (1884); May z. 
Wannemacher, 111 Mass. 202 (1872); Adams v. Blodgett, 2 W. & M. 233 (1846). 

4 Stevens v. Bell, 6 Mass. 339, 342 (1810); Widgery v. Haskell, 5 Mass. 144, 153 
(1809). 
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when sued the debtor might confess his debt, or be defaulted.! 
Even a conveyance fraudulent as to creditors was good against the 
grantor and his heirs.? 

One of the first cases in which the preferring of creditors was 
done by a trust instead of by a direct conveyance or payment was 
Widgery v. Haskell. The assignment in this case recited the de- 
sire of the assignors that all their property should be fairly distrib- 
uted to their creditors, except that certain indorsers on bonds were 
to be first paid in full. The plaintiffs, who were assignees under the 
deed of trust, agreed to distribute the property assigned pro rata 
to all creditors who would release any suits pending, and release 
the assignors from all liability, and give notice within six months 
of their consent to the arrangement. The defendant was a sheriff 
holding under an attachment in the suit of a creditor who did not 
assent to the assignment, and it appeared that the property at- 
tached was not necessary to pay either the preferred creditors 
mentioned in the assignment or the assignees themselves. The 
assignees were the only unpreferred creditors who assented to 
the arrangement. The court held the assignees were not entitled 
to recover. The opinion is full of dicta, some of which were 
erroneous.’ 

The court said that creditors must assent to the preference or 
the payment as much where it was made indirectly as where it was 
made directly, and that such assent could not be presumed to ex- 
ist.2 The reason for requiring the assent of creditors was the same 
as in the case of a direct conveyance, and the absence of equity 
powers to control a trust in favor of creditors, not parties, seemed 
to be the chief difficulty the court felt in upholding the assignment. 
They say, however, “ We would not be understood as giving an 
opinion that an insolvent debtor cannot convey an estate in trust 
to pay particular creditors who are assenting and parties to the 





1 Eastman v. Eveleth, 4 Met. 137, 149 (1842). 

2 Drinkwater v. Drinkwater, 4 Mass. 353, 357 (1808). And the same is true of a 
conveyance in fraud of the insolvent law. Potter v, Belden, 105 Mass. 11 (1870). 

3 5 Mass. 144 (1809). Cf. Hatch v. Smith, 5 Mass. 42 (1809). 

4 It has been decided, for example, contra to the dictum of Parsons, C. J., that an 
assignment containing a provision for the release of claims by creditors is perfectly 
good. See Borden v. Summer, 4 Pick. 266; Andrews v. Ludlow, 5 Pick. 28; Lupton 
v. Cutter, 8 Pick. 298. 

5 Page 153. Followed in Ward v. Lewis, 4 Pick. 518 ; New England Bank v. Lewis, 
8 Pick. 113; Viall v. Bliss, 9 Pick. 13; Ward v. Lamson, 6 Pick. 358; Brewer v. Pit- 
kin, 11 Pick. 298; Russell v. Woodward, 10 Pick. 408. 
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conveyance; for we perceive no difference as to the effect on other 
creditors whether the estate be conveyed directly to the particular 
creditors, or with their assent to others in trust for them.” 

The court, then, refused to uphold the assignment except as to 
such creditors as actually were assenting parties. The same prin- 
ciple applies where the assignee is not himself a creditor, and has 
in fact given no consideration for the conveyance to him, although 
a nominal consideration be expressed in the deed. Such a convey- 
ance, though good between the parties, is not valid as against the 
creditors.? It is otherwise where the assignee is himself a creditor, 
for in that case he acts in two capacities, as creditor and as as- 
signee: as assignee there is a consideration for the conveyance, 
because he has an interest; as creditor he can assent to the ar- 
rangement. This is true, although he is the only creditor who 
assents; but the transfer must be not so much in excess of his 
claim as to furnish a presumption of fraud.* 

The court will search for fraud in any such conveyance,®> and 
will allow secret assignments with fraudulent intent to be proved 
by parol. Of course the assignments must not only be pure from 
fraud, but they must be regular in form, and suitable to accomplish 
the purposes intended ;‘ there must be proper covenants on the 
part of the assignee as to applying the property, and the assent 
of a creditor must appear to protect the assigned property from 
attachment.’ 

Now what could a creditor do who was not a party to the assign- 
ment? Where the assignment was invalid for any of the reasons 





1 Page 154. 

2 Parker v. Kinsman, 8 Mass. 486 (1812). See Bradford v. Tappan, 11 Pick. 76, 78 
(1831). 

3 Harris v. Sumner, 2 Pick. 129 (1824). 

4 Hastings v. Baldwin, 17 Mass. 552 (1822). 

5 Shaw, C. J., thus defines fraud: “ But if under a pretence of a conveyance for the 
benefit of creditors the debtor transfers his property on any secret trust for himself, if 
it is attended with any of the known badges of fraud not satisfactorily explained or 
removed, the conveyance is void at law; .. . it must appear that the assignment was . 
made upon a valuable and adequate consideration and in good faith to satisfy or secure 
real existing debts, or to indemnify against actual or subsisting liabilities.” Russell z. 
Woodward, 10 Pick. 408, 412, 413 (1830). 

6 Hills v. Eliot, 12 Mass. 26 (1815). 

7 Quincy v. Hall, t Pick. 357 (1823); Harris v. Sumner, 2 Pick. 129 (1824). 

8 If the assignment requires it, the assent must be in writing. Brewer v. Pitkin, rt 
Pick. 298 (1831); Ward v. Lamson, 6 Pick. 358 (1828). Assent may be shown by 
claiming the benefit of the assignment. May v. Wannemacher, 111 Mass. 202; Pierce 
v. O’Brien, 129 Mass. 314. It may be verbal. Wiley v. Collins, 11 Me. 193. 
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mentioned above, he could proceed as if it did not exist, and attach 
the property in the assignee’s hands by trustee process. Evena 
debt due to the assignee was not exempted.! If the conveyance 
was valid, he might attach by trustee process the balance of prop- 
erty in the assignee’s hands not needed to satisfy the claims of 
those creditors who had assented to the assignment;? and such 
attachment will hold the surplus as against subsequent assenting 
creditors. It makes no difference in the creditor’s right of attach- 
ment whether the assignment provides in terms for the payment of 
certain creditors only, or for the payment of all creditors; in either 
case the property is protected only to the extent of the assenting 
creditors’ claims. The character of the property, whether real, 
personal, or choses in action, is immaterial, as is also the fact of 
the assignee’s having converted it into money, if such should 
chance to be the case. 

Such in brief were the principal points decided up to the pas- 
sage of the Act of 1836 regulating assignments. It is to be noted, 
in view of later decisions, that there are three possible meanings 
of the word “ preference,” and that a conveyance constituting a 
‘“‘preference” in either sense was perfectly good up to this time. 
The conveyance might be to one or more creditors to the exclusion 
of the others, —a simple preference; or in trust to pay certain 
creditors first, and the rest afterwards, — an assignment with pref- 
erences; lastly, an assignment without preferences for the benefit 
of all creditors who assent within a reasonable time might be con- 
sidered by some a species of preference. 

The Act of 1836 altered this state of things in two particulars: 
it provided, first, that all assignments must be free from prefer- 
ences; and, second, that when made in accordance with the terms 
of the Act, they should be valid against attaching creditors.5 The 
preferences forbidden by the Act were of the second kind men- 
tioned above; that is to say, the Act did not impair the right to 
give a preference, except when the preference was contained in an 
assignment.® All creditors were allowed to become parties at any 





1 Harris v. Sumner, 2 Pick. 129 (1824). 

2 Borden v. Sumner, 4 Pick. 265 (1826); Bradford v. Tappan, 11 Pick. 78 (1831) ; 
Fall River Iron Works v. Croade, 15 Pick. 11, 16 (1833), and cases cited. 

8 Bradford v. Tappan, 11 Pick. 78 (1831). 

* Fall River Iron Works v. Croade, 15 Pick. 11, 16 (1833). 

§ St. 1836, ch. 238, §§ 1, 3. 

6 Henshaw v. Sumner, 23 Pick. 446 (1839); Brown vz. Forster, 2 Met. 152, 154 (1840) ; 
Macomber v. Weeks, 3 Met. 512, 514 (1842); Burt v. Perkins, 9 Gray, 317 (1857). 
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time before the final dividend,! and only such debts were to be pre- 
ferred as by the laws of the United States or of the Commonwealth 
were entitled to preference.? Any assignor complying with the 
provisions of the Act was to be discharged from his debts unless it 
appeared (1) that he had fraudulently concealed, reserved, or dis- 
posed of any property; (2) that he had made false statements 
concerning the disposition of his property; (3) that he had made 
any conveyance with a view to give a preference when in contem- 
plation of insolvency; or (4) that he had given notice of his in- 
solvency to any creditor with a view that he should obtain a 
preference. To make the Act still stronger, it was provided fur- 
ther that ‘‘No assignment or conveyance made by any insolvent 
debtor to assignees or trustees for the use of any of his creditors 
shall be valid or effectual against an attachment or execution in 
behalf of any creditor who is not a party to it, unless it is so made 
as to allow all the creditors of the debtor to become parties to it, 
if they see fit; and unless also it is so made as to give to each of 
the creditors who shall become parties to it an equal share of the 
property in proportion to their respective debts, excepting only 
such creditors as may by the laws of the United States or of this 
Commonwealth be entitled in such case to a preference.” 4 

Such were the provisions of the Act relevant to our inquiry. 
There were, besides, many provisions to secure its fair working 
and proper application, giving rise to many decisions with which 
we need not concern ourselves. Leaving now for the moment the 
subject of voluntary assignments, let us trace the development of 
the insolvent law. 

The first Act regulating proceedings zz zuvitum was passed in 
1838,° and specified as the grounds upon which its aid could be 
invoked, the following: — 

(1) If any person arrested on mesne process in an action for 
$100 or upwards should fail to give bail before the return day 
of process. (2) If any person should be imprisoned more than 
thirty days upon mesne process or execution in an action for $100 
or upwards. (3) If any person whose goods or estate were attached 
in an action for $100 or upwards should not dissolve the attach- 
ment before the last day of the return term.® 

It was provided that, in these cases, any creditor might apply, by 





1 § 4, 2 § 3. 2 § 9. ‘gu. 
5 St. 1838, ch. 163, § 19. 
6 Within seven days from the return day of the writ. Stat. 1851, ch. 189. 
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petition, within ninety days after the act alleged in the petition as 
the ground of proceedings, and not afterwards. 

The Act of 1844* added four other grounds for proceedings 
against a debtor: — 

(4) Removing himself or any part of his property from the 
State with intent to defraud creditors; (5) concealing himself to 
avoid arrest, or concealing any part of his property to avoid at- 
tachment; (6) procuring himself to be arrested or his property to 
be attached; (7) making any fraudulent conveyance or transfer of 
his property.” 

The above provisions are substantially unchanged at the present 
day; another ground only having been added, (8) in a provision 
as to fraudulent stopping payment of commercial paper by certain 
classes of persons. The ordinary provisions making fraudulent 
payments, transfers, and conveyances within six months of the 
filing of a petition against a debtor void under certain circum- 
stances,* give a remedy to the assignee merely, and are not 
expressly made grounds for proceedings by a creditor. 

Let us now return to voluntary assignments and consider what 
effect the insolvent laws have had upon them, either through their 
express provisions, above cited, or their mere existence. 

In Carter v. Sibley,® there was an assignment under the Act of 
1836, which would not have been good at common law, and the 
question therefore was whether the Act of 1836 was still in force. 
It was held that, as far as the statutes of 1838 and 1836 affected the 
same classes of persons, viz., those whose debts in the aggregate 
amounted to $500 or over,® the Act of 1838 repealed the assign- 
ment law.’ It was afterwards decided that the eleventh section 
of the Act of 1836 was not repealed by the Act of 1838, so that 
creditors had the double protection of both Acts.8 The assign- 
ment Act was expressly and entirely repealed in 1856.9 





1 St. 1844, ch. 178, § 9. 

2 The person receiving such payment, transfer, or conveyance need not have reason- 
able cause to believe the debtor insolvent to make the transfer bad. St. 1856, ch. 284, 
§ 29. 

8 St. 1879, ch. 245, § 7. See St. 1894, ch. 261. 

4 St. 1856, ch. 284, §§ 25-29; now P. S. ch. 157, §§ 96, 98. 

5 4 Met. 298 (1842). 

® The law of 1838 operated only where the debts amounted to $500 or over. This 
was reduced by St. 1841, ch. 124, § 1, to $200. 

7 See also Wyles v. Beals, 1 Gray, 233 (1854), where, however, this point was not 
necessary to the decision ; Edwards v. Mitchell, 1 Gray, 239 (1854). 

8 Zipcey v. Thompson, 1 Gray, 243 (1854). 
9 Stat. 1856, ch. 163; but see 109 Mass. 38, 39. 
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If we now consider the cases arising under the Act of 1838 
we shall find several dicta as to the effect of the insolvent law on 
voluntary assignments. In Wyles v. Beals, a case of scive facias 
against a voluntary assignee, the assignment provided for the dis- 
tribution of the property in precisely the same manner as it would 
have been distributed under the insolvent law. Shaw, C. J., men- 
tioned several reasons why the assignment was invalid as against 
attaching creditors. The fifth reason was because it defeated the 
rights of creditors to proceed zz znvitum under the Act of 1838. 
Counsel for the defendant had argued that an assignment valid at 
common law was not void under the statute of 1838, unless the 
remedy provided by that law was invoked to set it aside; but the 
court said that, even if the property could be distributed precisely 
as it would have been under the insolvent law, yet the assignment 
was opposed to the whole spirit of the law. If it was proposed to 
pay a dividend to creditors not parties to the assignment, it was 
(as we have seen) bad at common law; if it did not pay everybody 
there was no equal distribution. It is to be noticed in the case 
that the assignment did not transfer all the property, and so was 
bad in any case, and the assignment did not follow closely in any 
respect the provisions of the insolvent law. 

Edwards v. Mitchell? was to the same effect, though as Wells, 
J., says, in a later case,® the decision was “ pointedly put on the 
statute of 1836.” Neither in these cases, however, nor in the cases 
following them, is there any intimation that the assignment could 
be attacked by proceedings under the statute of 1838. They 
were all cases of trustee process by non-assenting creditors, and go 
no further than holding the assignments in question invalid as 
against attachment. Even then, if the assignee has distributed 
the property, there is no remedy,‘ and where the whole has not 
been distributed the assignee has a private set-off against a creditor, 
though not against the assignee in insolvency.® 

The only case in which an assignment was avoided by a petition 
in insolvency was Bartlett v. Bramhall,® and there the petition was 
a voluntary petition by the debtor. 





1 1 Gray, 233 (1854). 

2 1 Gray, 239 (1854). See also Zipcey v. Thompson, 1 Gray, 243 (1854), where, how- 
ever, the assignment was bad under St. 1836, as containing preferences. Grocers’ Bank 
v. Simmons, 12 Gray, 440 (1859) ; Stanfield v. Simmons, 12 Gray, 442 (1859). 

8 National Mechanics’, etc. Bank v. Eagle Sugar Refinery, 109 Mass. 38 (1871). 

4 Leland v. Drown, 12 Gray, 437 (1859); Bowles v. Graves, 4 Gray, 117 (1855). 

5 Banfield v. Whipple, 14 Allen, 13 (1867). 

6 3 Gray, 257 (1855). 
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Then came the important case of National Mechanics’ and Trad- 
ers’ Bank v. Eagle Sugar Refinery.1. This also was a trustee 
process against voluntary assignees, and, as before, the trust pro- 
vided for a pro rata devision among all creditors who should come 
into it. It was held an attaching creditor could mot upset the 
assignment. Wells, J., says: “It is to be observed that, under 
1836, ch. 238, § 11, an assignment contrary to its provisions is de- 
clared to be invalid and ineffectual as against an attachment or 
execution in behalf of any creditor not a party to it, while under 
1838, ch. 163, § 10, the invalidity could be availed of only by the 
assignee constituted by the proceedings in insolvency;” and 
later, ‘“ We are unable to see in what respect a conveyance to trus- 
tees, like the present, stands in any different relation to the general 
insolvent laws of Massachusetts, or the bankruptcy laws of the 
United States, from that of a simple conveyance to a creditor by 
way of preference. We are inclined, therefore, to ascribe to 
statute 1836, ch. 238, the whole legal effect of the decisions first 
referred to [ Wyles v. Beals and cases following it]. That statute 
having been repealed, the assignment in question, even if voidable 
by an assignee in bankruptcy or insolvency, cannot be avoided by 
a creditor for his individual benefit without proof of that which 
would constitute fraud at common law.” 

To the same effect are the remarks of Woodbury, J., in Adams 
v. Blodgett.2, That was an action of assumpsit by a creditor 
against the voluntary assignee. After noting that the assignment 
contained no preferences, and therefore was not contra to the Act 
of 1836, and that in any case that Act had been repealed by the 
Act of 1838, he says: — . 


“Nor does the Insolvent Act in terms prohibit any such conveyance as 
this, nor can it be implied from the fact that the two courses are exactly 
the same. They differ materially and unfavorably to the debtor. ‘This 
trust dispenses with several forms and considerable expense, and holds 
the debtor still liable for the balance, whereas that course releases the 
debtor from liability for the balance, and subjects him to go through the 
statutory course in order to entitle himself to be released. . . . The in- 
solvent statute of 1838 was held to repeal the assignment statute of 1836 
because it substituted one statute system for another alike in substance, 
but differing in form. But here the Act of 1838 does not repeal the 





1 109 Mass. 38 (1871). 
2 2 Woodbury & Minot, 233 (1846), U. S. Cir. Ct., 1st Circuit. 
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present trust by an implication of this kind, because it is not a trust 
made under 1836, and differs in some particulars from both statutes.” 


So in Fairbanks v. Belknap,' where an arrangement had been 
made to have assignees z# pats continue the business for the ben- 
efit of creditors, Devens, J., said: ‘There could be no fraudulent 
preference intended where the same security was offered to all, 
and where the plan was to be accepted by all or to be inoperative.” 
These last three cases, and particularly the Eagle Sugar Refinery 
Case, cannot be reconciled with the earlier series beginning with 
Wyles v. Beals, and ending with Grocers’ Bank v. Simmons and 
Stanfield v. Simmons,—the last two of the series having been 
decided subsequently to the repeal, in 1856, of the law of 1836. 

To sum up, then, the results thus far reached: since the repeal 
of the assignment law of 1836, voluntary assignments stand as at 
common law, except so far as affected by the insolvent laws; and 
it has been strongly intimated that assignments in which all the 
creditors can come in on equal terms are not obnoxious to the spirit 
of those laws. It has been held that they cannot be attacked by 
attachment. The law also remains as before, that a preference, 
or an assignment containing preferences, cannot be avoided by a 
creditor by attachment or trustee process. 

The question whether any preferences could be grounds for an 
involuntary petition, besides those fraudulent at common law, had 
been answered affirmatively in Ex parte Jordan,? which decided 
that any conveyance made with intent to give a creditor a prefer- 
ence was a ground for a petition. The same point was decided in 
Lothrop v. Highland Foundry Co. This was a bill in equity to 
restrain a petition by a creditor alleging that the debtor had made 
two mortgages to secure the payment of pre-existing debts to the 
mortgagees, with intent to secure to them a preference, and to 
defraud his creditors. The principal point decided was that pro- 
ceedings zz zxvitum could be instituted after the repeal of the 
national Bankrupt Act for a cause occurring while the Act was 
in force, and incidentally that the conveyance in question was a 
ground of insolvency. It was also decided, contra to some dcfa in 
Ex parte Jordan, that in proceedings 7” zzvitum the knowledge or 
intent of the person receiving the payment, transfer, or convey- 
ance is immaterial, though it would be material in a proceeding by 





1 135 Mass. 179 (1883). 8 128 Mass. 120 (1880). 
2 g Met. 292 (1845). 
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the assignee in insolvency to recover back the property. There is, 
however, in these cases no intimation that an assignment under 
which all the creditors have equal rights is a preference, or is a 
fraudulent conveyance which can be the ground of involuntary 
proceedings.! 

Remembering then that a preference is a “ fraudulent convey- 
ance,” within section 112 of the present insolvent law, we have now 
to consider the argument that this expression, “ fraudulent convey- 
ance,” includes any conveyance which is in any way a fraud upon 
the law under any other section. It may be said that it is absurd 
to provide that assignees when appointed can avoid a certain con- 
veyance, and yet to say that such a conveyance shall not be a 
ground on which to apply for an assignee. Conveyances which 
are frauds upon the law must be either (1) such as would avoid a 
discharge under section 93, or (2) preferences under section 96, or 
(3) to prevent the property being distributed under the insolvent 
laws, or to defeat the objects of its provisions under section 98, or, 
as it is elsewhere expressed, “conveyances in derogation of the 
jurisdiction.” 2 

(1) But it has been held that an assignment without preferences 
will not avoid a discharge? 

(2) The language of section 93 is very similar to that of sec- 
tions 96 and 98, and we have the direct authority of Fairbanks 
v. Belknap that it is not a preference. 

(3) We have already considered some Massachusetts cases which 
say that an assignment whose provisions closely resemble those of 
the insolvent law, and which give creditors equal rights, cannot be 
opposed to the spirit of the law, for they accomplish precisely what 
the law itself does. Against these must be put the almost uniform 
interpretation of the bankruptcy Acts both in this country and in 
England. The limits of this article will not permit a detailed 
examination of these statutes and decisions; but this is unneces- 
sary, because the decisions do not turn on any peculiar wording 
of the statutes, but proceed upon the general principle that a 





1 It is curious that the Highland Foundry Case does not mention a provision of the 
Act of 1856 to the express effect that a preference should be a ground of proceedings zx 
invitum (St. 1856, ch. 284, § 25). The Commissioners on the General Statutes give no 
reason for omitting this provision in their report, and the inference is therefore that 
they supposed it was covered by other clauses. This Act, in common with the others, 
makes no mention of general assignments for the benefit of creditors. 

2 Cadwalader, J., in Barnes v. Rettew, 8 Phila. 133, 136. 

8 Atkins v. Spear, 8 Met. 490, 496 (1844). 
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bona fide assignment without preferences is of itself an act of 
bankruptcy.! 

The early cases contra to this view seem to have been based largely 
on the opinion of Swayne, J., in Langley v. Perry,? and can no 
longer be considered law. On the other hand, the question has 
never been squarely decided by the Supreme Court of the United 
States, and in Mayer v. Hellman,’ Field, J., remarked odzter that the 
position of counsel had much to commend it, viz., that such an 
assignment was only a voluntary execution of what the bankruptcy 
court can compel, and that, as it was not a proceeding in itself 
fraudulent as to creditors, and gave no preferences, it conflicted 
with no positive inhibition of the statute, citing the favorable 
opinion of Nelson, J., in Sedgwick v. Place* and of Swayne, J., 
in Langley v. Perry. In several cases assignments under State 
statutes regulating assignments have been held bad, because the 
State statutes were inconsistent with the bankrupt Acts,’ and 
contra to the view sometimes expressed, that the assignments 
were held void because of what the statutes authorized, and not 
because the States attempted to regulate what Congress had said 
the general government alone should regulate ; ® these cases should 
be regarded as ambiguous on this point.’ 





1 For a case in the District of Massachusetts, see Re Union Pacific R. R. Co., 10 
N. B. R. 178, Lowell, J. For the best general discussion of cases, see Globe Ins. Co. 
v. Cleveland Ins. Co., 14 N. B. R. 311, 315 (Cir. Ct., N. Dist. Ohio) ; Barnes v. Rettew, 
8 Phila. 133 (1871, Cir. Ct., E. Dist. Pa.). 

See also, to the same effect, Burrill on Assignments, 6th ed., §§ 29 ff. (1893) ; Bump 
on Bankruptcy, toth ed., 421 (1877); Blumenstiel on Bankruptcy, 96 (1878) ; 1 Deacon 
on Bankruptcy, 3d ed., 68; 1 Christian on Bankruptcy, 2d ed., 135. There were no 
decisions on this point under the first bankruptcy Act of 1800. Under the second Act 
of 1841, see McLean v. Johnson, 3 McLean, 202; McLean v. Meline, 3 id. 199. 

The following are some of the earlier cases and dicta contra to the above. Langley 
v. Perry, 2 N. B. R. 596 (Cir. Ct. Ohio) ; Farrin v. Crawford, 2 N. B. R. 602 (Cir. Ct. 
Ohio) ; Sedgwick v. Place, 1 N. B. R. 673 (S. Dist. N. Y.); Re Kintzing, 3 N. B. R. 
217 (E. Dist. Mo.) ; Re Marter, 12 N. B. R. 185, 187 (E. Dist. Mich.) ; Smith v. Teu- 
tonia Ins. Co., 4 C. L. N. 130. Seealso Re Arledge, 1 N. B. R. 644 (S. Dist. Ga.) ; Re 
Hawkins, 2 N. B. R. 378 (Sup. Ct. Conn.) ; Xe Wells, 1 N, B. R. 171 (N. Dist. N. Y.); 
Mayer v. Hellman, 91 U.S. 496, 500; Brown v. Minturn, 2 Gall. 557, 559; Reed vz. 
McIntyre, 98 U. S. 507; Bishop on Insolvent Debtors, 2d ed., § 107. 

For a detailed criticism of these cases, see Globe Ins. Co. v. Cleveland Ins. Co., 14 
N. B. R. 311. 

2 2N. B. R. 576 (C. Ct. Ohio). 

8 gt U.S. 496; s.c. 13 N. B. R. 440. 41N. B.R. 673. 

5 See Boese v. King, 108 U. S. 379, 385 (1882); Reed v. McIntyre, 98 U. S. 509-513. 

6 Globe Ins. Co. v. Cleveland Ins. Co., sepra. 

7 See Griswold v. Pratt, 9 Met. 16 (1845) ; Day v. Bardwell, 97 Mass. 246, 250 (1867); 
Lothrop v. Highland Foundry Co., 128 Mass. 122 (1880). 
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In spite of the dictum of Field, J., in Mayer v. Hellman, the 
great preponderance of authority in the Circuit and District 
Courts of the United States, and the uniform rule in England? 
is to regard voluntary assignments as acts of bankruptcy. As a 
matter of principle, it is not clear that a voluntary assignment zs 
in fraud of the jurisdiction. How can the same act supply the 
jurisdiction and be a fraud upon it? The act of assignment 
must be on this theory an act in fraud of a right not yet acquired. 
And if the jurisdiction be not already there, why should making 
an assignment be singled out as the deadly sin? Why not every 
other act done by an insolvent person, or why not make insolvency 
itself a ground of proceedings zn znvitum?? 

The State courts do not always take the same view as the Fed- 
eral courts on this point. It is held in New York, for example, 
that the intent of the bankrupt in making the assignment is a 
question of fact, and that in order to institute proceedings on 
account of it, it must be shown that he had an intent to contra- 
vene some provisions of the bankrupt law, and that the assignee 
knew of that intent.® 

Similarly in Maryland, under a statute providing that any con- 
veyance by an insolvent shall be prima facie intended to delay 
creditors, an assignment without preferences is held not prima 
facie fraudulent.‘ 

The second Act in Massachusetts, dealing specifically with 
assignments, was passed in 1887.5 It provides that all acts of 
trustees under assignments, whose provisions are in substantial 
conformity with the provisions of the insolvent law, done in caring 
for the property and coverting it into money, shall be valid if the 
assignments have been assented to in writing by a majority in 
number and value of the unsecured creditors, even though subse- 
quent proceedings in insolvency are instituted by or against the 





1 They are now regulated by Act, 1883, 46 & 47 Vict. ch. 52,§ 4; cf. 1 Jac. I. ch. 15; 
6 Geo. IV. ch. 16; Worseley v. De Mattos, 1 Burr. 827. 

2 For a further presentation of this view, see Burrill on Assignments, 6th ed. § 32. 
He also points out that none of the debates in Congress on the Act of 1867 showed any 
intention to adopt the English construction of the language from which our Acts were 
taken. It had long been a matter of common knowledge, and it would have been a 
natural thing to embody such a decision in the new Act. 

8 Haas v. O’Brien, 16 N. B. R. 508 (1876, Ct. of Appeals, N. Y.); Von Hein z. 
Elkus, 15 N. B. R. 194 (Sup. Ct. N. Y.). 

* Pfaff v. Perry, 29 Atl. Rep. 824 (Ct. of Appeal, Md. 1894). 

5 St. 1887, ch. 340. 
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debtor. It also provides that the assignees in insolvency, “ if the 
assignment shall be voidable by them,” shall be entitled to recover 
the net proceeds in money of any sales of property by the volun- 
tary assignee. This statute does not help us much on the ques- 
tion we have been considering. On the one hand, it does not 
distinctly recognize assignments as valid, but only protects the 
acts of trustees to a certain extent, and in certain cases; and, on 
the other hand, it protects them even where proceedings are insti- 
tuted against the debtor upon some ground of section 112, other 
than a fraudulent conveyance. At first sight, the expression, “ if 
the assignment shall be voidable,” would seem to imply that some 
assignments are not voidable; the force of this inference is weak- 
ened, however, by its ambiguity. An assignment might be valid 
under this section either because it was not in itself a fraudulent 
conveyance or because the action to avoid it was not brought in 
due season. The Act is, therefore, too ambiguous to allow of 
strong inferences for or against the validity of voluntary assign- 
ments in general. Of considerable weight, however, is the fact 
that the Legislature, dealing with the general subject in this Act, 
with a knowledge that assignments were being made every day of 
the session, did not condemn them plainly or directly make them 
acts of insolvency. 

We arrive, then, at this result. The question is still open in 
Massachusetts. The strongest considerations of convenience re- 
quire that the system of voluntary assignments shall be upheld. 
By that method the business affairs of a debtor can often be 
settled in three months, — frequently the arrangements are sub- 
stantially completed in a few weeks, or even days, — while at least 
six to twelve months are required under the insolvent law. In 
practice, although the assignee is usually chosen by the debtor, 
yet care is taken to choose a man who has the confidence of the 
creditors, in order to induce them to come into the arrangement. 
The fear of delay by insolvency proceedings, and of frightening 
away the creditors, will in general be sufficient to induce the 
debtor to have the assignment drawn in a fair and equitable form. 
Any assignment with unjust or fraudulent provisions, may be a 
ground of proceedings zz imvitum at once. The expense is also 
much less under a voluntary assignment, and the simplicity and 
speediness of the method may often make possible great economy 
in the business adjustments of the debtor. 

It cannot be denied that there is some force in the arguments 
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against assignments based on the penal provisions of the insolvent 
Acts,! the power there given to examine the debtor’ under oath, and 
the machinery to set aside conveyances in fraud of equitable dis- 
tribution. At the same time, the number of cases in which these 
provisions are needed is not large. In such cases a resort to pro- 
ceedings under the insolvent law, in the first instance, would be 
much more likely to happen than not, and a debtor of that kind 
would be apt to give his creditors plenty of chances to invoke its 
help. 

Our court, then, would have good reason, on Massachusetts au- 
thorities, in upholding voluntary assignments. Yet it is more than 
likely that they will follow the analogy of the bankruptcy Acts if 
the question ever comes before them.?, The best course would be 
not to overthrow a system as old as the Commonwealth by a single 
decision, — for no one would dare to assign if a single churlish cred- 
itor could upset the assignment,— but, if further protection is 
needed for creditors, to let the Legislature give it in a way to protect 
assignments already in progress, and at the same time to simplify 
and expedite the course of the insolvent law. 


Prescott F. Hall. 





1 P. S. ch. 157, § 119. See Emmons, J., in Globe Ins. Co. v. Cleveland Ins. Co. 14 
N. B. R., 311 at 325. 

2 Since this article was written, some of the questions herein discussed have come 
before the court in the case of Steel Edge Stamping and Retinning Co. v. Manchester 
Savings Bank. The validity of a voluntary assignment was raised by a bill in equity 
to stay insolvency proceedings. The writer was unaware of the case until after this 
article was finished. The case was argued Dec. 5 and 6, 1894, but the decision has not 
yet been handed down. 
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AN AMERICAN REPRINT. — Sir Frederick Pollock desires the REVIEW 
to state that a new and fourth edition of his book on Torts is now in 
press, and that the American reprint called Webb’s Pollock on Torts 
(noticed in the November number of the Review, p. 186), which is 
taken from the ¢hird English edition, has been issued without any 
kind of authority or consent either from the English publishers or from 
himself. 





ComPARATIVE NEGLIGENCE.—On the question of contributory negli- 
gence, there has always been considerable dissension. Besides the 
orthodox common-law principle, prevailing in England and most of 
the States, and the rough and ready rule of the admiralty courts, there 
were several local idiosyncrasies, the most important of which was the 
doctrine of comparative negligence. This anomalous theory, first laid 
down by Breese, J., in Galena, &vc. R. R. Co. v. Facobs, 20 Ill. 478, 496, 
although founded on a misunderstanding of the law (Thompson on 
Negligence, 1169, note), was reiterated in so many cases that it became 
regarded as the settled law of Illinois (Beach on Contributory Negligence, 
second edition, 107), and though severely criticised and in some degree 
explained away (Cooley on Torts, second edition, 815), gained a foothold 
in Georgia, Kansas, Tennessee, and possibly elsewhere. (Beach, 103.) 

This doctrine is now, however, on the wane, and, like other attitudes 
inconsistent with the progress of the common law toward assimilation, 
is being repudiated in the very jurisdiction in which it first took rise. 
Such, at least, would appear to be the significance of the statement by 
Bailey, J., in Worth Chicago St. R. ‘Co. v. Eldridge, 38 N. E. R. 246, at 
247,150 Ill. St. In that case, one of contributory negligence, an instruc- 
tion was asked for, to the effect that if the jury believed from the evidence 
in the case that the negligence of the plaintiff and defendant was equal 
or nearly so, then, in such case, their verdict should be for the defendant. 











280 HARVARD LAW REVIEW. 


This instruction was rejected by the lower court, and on exceptions to 
this ruling, the upper court said: “The proposition embodied in this 
instruction doubtless finds support in some of the earlier decisions of 
this court, involving what was known as the doctrine of comparative 
negligence ; but by more recent decisions that doctrine has been greatly 
modified, if not wholly repudiated.” 

This statement is unfortunately weakened, since the court rests its 
decision on another ground,— that the instruction asked for was quite 
unnecessary, as the law had already been laid down with sufficient 
accuracy and fulness. It is, therefore, somewhat hard to decide the 
exact weight of the case, or to conjecture what results will flow from it. 
At all events, it shows a tendency in the right direction. 





CONVERSION BY BaILEE. — Doolittle v. Shaw, 60 N. W. R. 621 (Iowa), 
was one of the familiar cases of violation of a bailment for hire by driving 
the horse hired beyond the place designated. ‘The distinction taken by 
the court was that, as the injury to the horse was occasioned by no gross 
negligence or wilful abuse, no conversion took place, and that such had 
been the doctrine of a// the cases. 

It is submitted that this rests upon a misapprehension of the action of 
conversion, the gist of which lies in the interference with the plaintiff’s 
possession or right to it, amounting to a complete denial for an appre- 
ciable time. The court is right in saying that not every intermeddling 
is a conversion, nor indeed every intermeddling contrary to the terms of 
the bailment. There must be some act which can be interpreted as a 
total deprivation of the plaintiff’s possession or right to it, not consented 
to by him. In a bailment for a specific purpose the bailor consents to 
lose possession of the chattel under the conditions of the contract; but 
the general right to its possession subject to that exception clearly 
remains unimpaired, and any act interrupting wholly the right to pos- 
session except within those limits is as much a conversion as if there had 
been no bailment at all. Doubtless this application of conversion usu- 
ally comes up when there has been some abuse of the chattel, as it is 
not ordinarily injured without that; but the conversion rests on grounds 
quite other than that of negligence or abuse. Wentworth v. McDuffie, 
48 N. H. 402. It is altogether too strong, then, to say that this lowa 
case follows the doctrine of “all the cases.” But the action for conver- 
sion, being as it is a means of forcing title upon the converter against 
his will, it is most desirable that some way of limiting it should be 
worked out for use in cases where in justice the plaintiff is not entitled 
to elect title into the defendant. Such a case as this is a step away from 
a technical rule which enables a bailor to throw the peril of accident 
upon his bailee, and as such, a step in the right direction. 





DEVELOPMENT OF THE LAW OF PRivacy.— One or two bits of news in 
the law of privacy may be given. The well-known English case of Prince 
Albert v. Strange has been followed in W. S. Gilbert v. The Star News- 
paper, 11 The Times Law Reports, 4, where Mr. Gilbert got an injunction 
against the disclosure of the “ gags’’ and the plot of “ His Excellency ” be- 
fore the public performance of that comedy. An article, “The Right to Pri- 
vacy,” by Mr. Herbert Spencer Hadley, appeared in the October number 
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of the Northwestern Law Review (vol. iii. p. 1). Mr. Hadley is not inclined 
to admit the existence of a right to privacy. “ When an individual walks 
along the streets in the sight of all,” according to Mr. Hadley, “he has 
waived his right to the privacy of his‘personality ;” and if a newspaper re- 
porter sketches him and publishes the sketch accompanied by a “ descrip- 
tion of the peculiarities of his appearance, walk, habits, and manners,” — 
why, Mr. Hadley is sorry for the individual if it is distasteful. Mr. 
Hadley also makes the point that the right to privacy stretches equity 
jurisdiction beyond its proper limits. But it is not clearly set forth 
how it does so to a greater degree than any case of first impression 
does. And, finally, Monson v. Tussaud (10 The Times Law Reports, 199, 
227, noticed 7 HarvarD Law REVIEW, 492), the most important recent 
English case on the subject, is not mentioned, though decided and com- 
mented upon more than six months before the publication of this article. 

Corliss v. Walker, 57 Fed. Rep. 434, came up a second time on 
Nov. 19, 1894,0n a motion to dissolve the injunction restraining the 
use by the defendants of a picture of the late Mr. Corliss. Colt, J., 
decided that the injunction must be dissolved, Mr. Corliss being a 
public character, and his personal appearance therefore in a sense public 
property. On the rights of a private person the language is explicit. 
Colt, J., says that, “Independently of the question of contract, I believe 
the law to be that a private individual has a right to be protected in the 
representation of his portrait in any form, that this is a property as well 
as a personal right, and that it belongs to the same class of rights which 
forbids the reproduction of a private manuscript or painting, or the pub- 
lication of private letters, or oral lectures delivered by a teacher to his 
class, or the revelation of the contents of a merchant’s books by a clerk.” 

The other branch of the case still stands for the proposition that one 
may write and publish about either public or private persons; but, Mr. 
Corliss being held to be a public man, the remarks about private persons 
may be fairly said to be odzter, and the point open for the consideration 
which some gross case of invasion of privacy may soon require for it. 

Mr. Hadley’s article is well worth reading as the first attempt to make 
a careful presentation of the reasons against the right to privacy. And 
the new cases are interesting as showing that the law on the subject is 
in no danger of becoming obsolete, but rather serves a real and useful 
purpose to an increasing number of complainants. 





WHAT IS THE REASON FOR OUR LAW oF CoNnFESSION? — The case of 
State v. Harrison, 20 S. E. Rep. 175 (N. C.), raises an interesting ques- 
tion as to the admissibility of confessions obtained by promise of favor. 
The defendant, an ignorant and superstitious woman, was convicted of 
the murder of her husband. The court admitted in evidence a confes- 
sion obtained from her under the following circumstances. A detective 
disguised himself and, pretending to possess magical powers, so worked 
on her superstition that she believed him. He told her, “If you will tell 
me all about it, I can give you something so you can’t be caught.” 
Whereupon she confessed that she was the one who had committed the 
murder. The court above held this evidence admissible, on the ground 
that the promise was not one that would be likely to induce the defend- 
ant to tell an untruth. If she were really guilty, it would be a strong 
inducement to her to tell the truth; but if she were not, there would be 
no incentive to tell a lie and say she was guilty. 
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One may fairly argue that the inducement held out might very well 
have led the woman to lie, in order to obtain the charm or talisman. 
She might think it of great value to her, even though she was innocent. 
But granting the court’s position, that the favor promised was one that 
would induce none but a guilty person to confess, have we here the true 
test of admissibility? Are confessions obtained by promises of favor to 
be excluded for the sole reason that they lack credibility? There are 
numerous dicta to that effect. So Keating, J., in Reg. v. Reason, 12 Cox, 
228; Littledale, J., in Rex v. Court, 7 C. & P. 486; and Coleridge J., in 
Rex v. Thomas, 7 C. & P. 345. But in none of these cases, or others 
hitherto decided, has it been necessary to go so far as to hold that the sole 
ground of exclusion. May it not be that the true ground is an aversion 
on the part of English-speaking peoples to the use in criminal cases of 
evidence obtained by such questionable means? May it not be from a 
spirit of fair play to the defendant? That would seem to be the reason 
why confessions obtained by threats are excluded. At all events, such a 
feeling has always had great influence on the minds of English and Ameri- 
can judges. Whether it is wise to be so careful of the prisoner is another 
and larger question. Protests against such an excessive solicitude are 
not wanting to-day, and among them one may, perhaps, count this North 
Carolina case. 


ADMISSION TO THE NEw YorkK Bar. — In the latest rules of the New 
York Court of Appeals in relation to the admission of attorneys and 
counsellors-at-law, an important relaxation is noticeable in the rather 
draconic severity on this subject that has characterized that State. In 
the past, one year’s study in a local office has been an indispensable 
and rather appalling requisite ; but, according to the rules promulgated 
on October 22, that is now done away with, and different qualifications 
substituted in its stead. ‘To entitle an applicant to an examination, he 
must now have studied law for three years, ‘‘except that if the applicant 
is a graduate of any college or university, his period of study may be two 
years instead of three.” This requirement may be fulfilled “‘ by serving a 
regular clerkship in the office of a practising attorney of the Supreme 
Court in this State after the age of eighteen years ; or after such age, by 
attending an incorporated ‘law school, etc. etc.; 07 by pursuing such 
course of study, in part by attendance at such law school, and in part 
by serving such clerkship.” If the applicant be a graduate of a college 
or university, he must, however, have pursued the prescribed course of 
study after his graduation. 

The effect of this change on our Law School will, undoubtedly, be a 
beneficial one. Men who have not been graduated from college can 
now prepare for New York Bar examinations, as quickly here as any- 
where, while, since the two years’ study required from college graduates 
must be after graduation, Harvard seniors will find a leave of absence 
from the college and three years’ study here, their very best method of 
preparation. To all college graduates, also, now that the shadow of the 
local office rule has been removed, the Harvard Law School can offer 
as great facilities for expeditious preparation as any law school in the 
land. 


CHANDELOR v. Lopus. The case of Chandelor v. Lopus, a famous land- 
mark of the law of deceit and implied warranty, is reported as of Trinity 
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Term, 1 James I., in Cro. Jac. 4 and in 2 Rolle Rep. 5. In Dyer, 75¢ 
(Treby’s note), there is a report of an action between the same parties, 
stated to be of Trinity, 3 James I., which Vaillant, Dyer’s editor, has with 
mistaken zeal assumed to be the same case. But in a MSS. volume of 
reports, 1-10 James I., in the Harvard Law School Library, Professor 
J. H. Beale has found a full report of this second case, which shows that 
after the failure, reported Cro. Jac. 4 and 2 Rolle, 5, Lopus tried again in 
3 James I., with a new and stronger declaration. The following extracts 
are substantially the whole of this second case. The reader may be re- 
ferred to Mr. R. C. MacMutrtrie’s article upon the case in 1 HARVARD 
Law Review, 191, “ Chandelor v. Lopus,” and to Professor Emlin Mc- 
Clain’s article upon the history of “Implied Warranties in Sales,” in 
7 Harvarp Law Review, 212. It will be noticed that a difficulty about 
the case which Professor McClain speaks of is entirely resolved by the 
fact of the existence of two cases. 

“ Lopus brought an action on the case against Chandlor, and declared 
that the defendant . . . was possessed of a stone which he asserted and 
declared to the plaintiff to be a good and perfect stone called a Bezers 
Stone, . . . but, the said defendant, knowing that the stone was not good, 
ut supra, but a false and fictitious stone, asserted it to be good and of the 
nature and quality of a Bezer Stone, and the plaintiff thereupon being 
ignorant of the goodness thereof, the defendant sold the said stone 
. . . to the plaintiff, . . . to the damage of the plaintiff200. To which 
the defendant demurred. 

“ Heale prayed judgment for the plaintiff, and said that in all bargains 
the law requires plainness, and will punish deceit in the vendor if he 
affirms more than is true of his wares even although he does not warrant 
them, as appears by the case of g H. V. 53, one shall have action on the 
case against one who sells corrupt wine even if there be no warranty in 
the bargain, if he knows that it is corrupt ; and so is the case of 22 H. VII. 

I. 

“‘ Crooke, to the effect that action on deceit lies even if there be no 
warranty, if the defendant knew the wares to be corrupt; that in 42 Ass. 
8, pl. 8, an action on the case was brought against one for that he had 
stolen cattle and sold to the plaintiff as his own, and adjudged that it 
lies ; and I have a case where one had forged a lease, and knowing it to 
be forged sold it to another as a good and sufficient lease, action on the 
case lies although there be no warranty; and it seems to me that the 
words here, asseruzt and afirmavit, amount to a warranty, the defen- 
dant knowing that the stone was false. But if the vendor had been 
ignorant of this, no action lies doubtless. 

‘* Gouldsmith, contra. . . . When one is selling wares it is lawful for him 
to say the best he can to raise the price, and although the vendee buy it at 
his price, if he has no warranty, or at least reliance on the promises and 
prices. An action on the case does not lie although he is deceived, for 
caveat emptor and the book of 42 Ass. 8, pl. 8, is expressly ‘the plaintiff 
relying on the truth of the defendant,’ and the book of g H. VI. 53 was for 
wine, which was bad victual prohibited by the law to be sold, . . . but for 
other commodity than victual no action lies without allegation of war- 
ranty, or at least of reliance on the vendor’s promise. 

“And later, in Trinity, 4 James L., this case was argued again by Hea/e 
for the plaintiff in effect as above. 

“ FENNER. If one purchases protection of delay of a suit and does not 
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have it for the term of protection, action on the case lies for the deceit. 
TANFIELD. That is, for deceit to the court of the King, and it is not in 
vain that in all the books of precedents for this action there is always a 
warranty expressed, and that should be annexed to the bargain, other- 
wise no action lies except for victual; . . . and if one asks of me whether 
my horse ambles or trots, and I say he ambles and in verity he trots, and 
we bargain, shall this man have an action? It seems not, for it was his 
own credulity which deceived him. 

“ PopHaM. This case is a dangerous case and may be the cause of a 
multitude of actions, if it be thought that the bare affirmation of the 
vendor causes the action; but that is not so, but there must be a sczens in 
the vendor that the vendee will not get the effect of his bargain, and with 
intent to deceive. So if I have a horse which is secretly wounded so 
that he cannot live more than a day or two, and I knowing this sell to 
J. S., and the horse afterwards dies, J. S. shall have an action on the case 
against me, for that I sold him a thing of which I knew he could not 
have the benefit; but if J. S. sells the horse over and affirms him to be 
sound, the second vendee shall not have an action since his vendor did 
not know that the horse was thus mortally and privily wounded ; and if 
one sells goods to which he has no title knowingly, and they are taken 
by the owner, the vendee shall have an action, but if the vendee sells 
them again not knowingly, no action lies; and so in the case at bar, the 
principal matter is that the defendant, knowing the stone to be counter- 
feit, sold it to the plaintiff for a Bezers Stone when in the knowledge of 
the vendor the vendee could not have the profit. . . . The cause of action 
is the sciens that the stone was not a Bezers stone, and the selling with 
intent to deceive. .. . 

In Michaelmas Term, 4 James, this case was moved again by Heade. 
PopHaM said that it was of such importance that he thought it proper 
that it should be considered by all the judges of England, for if it should 
be decided for the plaintiff it would trench on all the contracts in Eng- 
land, which would be dangerous. [He went on to restate the case and 
his prior opinion] . . . in every case there is no need of affirmation that 
the goods are the proper goods of the vendor, for that is implied in the 
sale. 

“TANFIELD. I will reserve my opinion in the principal case, but doubt- 
less it is agreed by all that if in this case ‘ sciens le defendant’ were 
omitted the plaintiff would not recover. ... Et adjournatur.” 
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AGENCY — AGENT EXCEEDING HIS POWERS — SUBROGATION. — An agént with 
power to sell, but not to mortgage, mortgaged the lands of his principal, and without 
his knowledge or consent appropriated the proceeds to the discharge of a prior valid 
mortgage. e/d, that the second mortgagee will not be subrogated to the mortgage 
discharged. Campbell v. Foster Home Ass'n, 30 Atl. Rep. 223 (Penn.). 

On the ground of subrogation the case is clearly correct, since the doctrine is not 
applied in favor of a volunteer. Sheldon on Subrogation, sect. 240. It is suggested, 
however, that the principal, by accepting the payment of the first mortgage, has ratified 
the whole transaction, and plaintiff’s mortgage is therefore valid. The principal cannot 
accept the benefit of the unauthorized acts of his agent, and refuse the burdens. See 
Shoninger v. Peabody, §7 Conn. 42; Frank v. Jenkins, 22 Ohio St. 597. As this point 
is not mentioned in the case, it is probable that it is not fully reported. 
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ConFLict OF LAWS—VALIDITY OF DIVORCE— DEFENDANT A RESIDENT OF 
ANOTHER STATE. — A divorce obtained by a wife residing in Colorado against her hus- 
band, a resident of North Carolina, without personal service on the husband, 4e/d, to 
have no extra-territorial validity. Marris v. Harris, 20 S. E. 187 (N. C.). 

This decision follows the early North Carolina case of /r/y v. Wilson, 1 Dev. & B. Eq. 
568, and attempts to distinguish Sta¢e v. Sch/aeter,61 N.C. 520, which apparently over- 
rules it. The decision in the principal case is in conflict with the weight of American 
authority, and the position of the North Carolina court is somewhat anomalous. While 
admitting that a wife may get a domicile apart from her husband for the purposes of 
getting a divorce, the court defeats the effect of the domicile when obtained. The reason 
for allowing a wife a domicile apart from her husband is that he may not defeat her right 
to sue by constantly changing his domicile. This object is defeated if the husband can, 
by removing from the State where the wife has obtained a domicile, and so getting 
beyond the jurisdiction of its courts, prevent the wife from getting a valid divorce. The 
position of the husband is somewhat peculiar; by the laws of his State he is a married 
man, but he has no wife, since she has been taken from him by the decree of a com- 
petent court. 2 Bish. Mar. Div. and Sep., §§ 152 et seq. 


CONSTITUTIONAL LAW — PoLicE Power — Docs.— A city council, under author- 
ity from the legislature to license dogs, passed an ordinance providing that if a dog 
attack a person at any place except on the premises of his owner, upon a complaint 
made to a police justice, if the latter is “satisfied of its truth and that such dog is 
dangerous, he shall order the owner to kill him immediately.” Having refused to obey 
such an order, the relator petitioned the court to issue a writ of prohibition to compel 
the justice to desist in his efforts to enforce the prescribed penalty for the refusal. 
Held, the ordinance was void, as it deprived one of property without due process of 
law. = petition was therefore granted. People ex rel. Shand v. Tighe, 30 N.Y. 
Supp. 368. 

Thab a dog is property within the 5th Amendment, has been often decided ( Fenhins 
v. Ballantyne, 30 Pac. Rep. 760); but the authorities are in conflict as to the right to 
seize and confiscate such property without giving notice and granting a hearing to the 
owner, when there is no immediate danger to public health and public safety. Compare 
Julienne v. Mayor, 10 So. Rep. 43, and cases cited in Cooley, Const. Lim., 6th ed. 
P- 740, note 4. 


CONSTITUTIONAL LAW— POLICE POWER— EXCLUSIVE PRIVILEGES. — The city 
of Omaha made a contract with defendant whereby he was to have the exclusive right 
to remove offal, dead animals, etc., from the city, paying therefor a certain sum to the 
city perannum. The matter of his charges was regulated also. Plaintiff, a taxpayer 
of Omaha, now seeks to have defendant enjoined from proceeding under this contract, 
on the ground that the making of the contract was unconstitutional, as the Constitution 
provides that “the legislature shall not pass any local or special laws . . . granting 
to any corporation, association, or individual any special or exclusive privileges.” edd, 
the contract is good, as (1) the prohibition in the Constitution refers to the manner of 
granting such a franchise, and (2) this is not the granting of a franchise, but a valid 
exercise of the police power. Smiley v. MacDonald, 60 N. W. Rep. 355 (Neb.). 

Regulations of this sort have been held to come within the police power in many 
instances. Jn re Vandine, 6 Pick. 187; Walker v. Farteson, 37 N. E. Rep. 402; Dillon, 
Municipal Corporations, §§ 141, 142; and the case is only interesting as showing 
another ingenious counsel trying to twist an exercise of the police power into a grant 
of a franchise, and then show the grant of that franchise to be forbidden by the 
Constitution. 


CONSTITUTIONAL LAW— POLICE POWER—- RIGHT TO CONTRACT.—A statute 
made it unlawful for any person or partnership to issue any policy of insurance against 
loss by fire without having first obtained a charter of incorporation authorizing the 
same. e/d, the statute was a proper exercise of the police power, and was not in 
conflict with the Fourteenth Amendment of the United States Constitution, nor with 
the declaration in the State Constitution that all men have the inherent and inalienable 
right of acquiring, possessing, and protecting property. Com. v. Vrooman, 30 Atl. Rep. 
217 (Pa.). Sterrett, C. J. Dean, Green, JJ., dissenting. 

All the judges agreed that from the magnitude and nature of the insurance business, 
it was a proper subject for the exercise of the police power, and the Slaughter-house 
Cases (16 Wall. 36) were deemed conclusive as to the validity of the statute under the 
Federal Constitution. The chief point of dispute was whether the regulations of the 
Act were not practically prohibitive in forbidding insurance contracts by individuals. 
This presented a question of first impression to the court, and one upon which there 
was little or no authority directly in point. The majority, under a liberal construction 
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of the police power as one that “ must necessarily enlarge its range as business expands 
and society develops,” recognized that if the State wished to compel fidelity in the 
insurer and to provide a safe investment for the insured, the only way it could do so was 
by taking the business out of the hands of individuals over whom it had no visitorial 
powers, and directing it into channels that would admit the necessary measure of control. 
The business itself was not prohibited, nor was any one excluded from engaging in it 
under the conditions imposed. ‘The decision seems sound, and it also has the merit of 
approving salutary and progressive legislation. 


CONSTITUTIONAL LAW — PuBLIC OFFICE NOT PROPERTY.— The governor was 
empowered by statute to appoint a superintendent of public instruction, and also to re- 
move him from office for incompetency, neglect of duty, or malfeasance, without a trial 
in a court of law. eld, one removed from office under this provision is not deprived 
of property without due process of law. Cameron v. Parker, 38 Pac. Rep. 14 (Okla.). 

Offices were one class of incorporeal hereditaments by the common law, and the 
incumbent could not be deprived of his property without the judgment of a court. 
2 Black. Com. 36. But under our representative government a public office of legisla- 
tive creation has never been so regarded. It is not viewed as the subject of a grant, 
nor even as a contract within the constitutional provisions protecting contracts. Throop, 
Publ. Officers, §§ 17, 19. The legislature may increase the duties, diminish the salary, 
abridge the term, or abolish the office, and still be within the provisions of the Federal 
and State constitutions forbidding legislative interference with property and vested 
rights. Cooley, Const. Lim. p. 331, note 2; Hare’s Const. Law, p. 650. 


CONTRACTS — CONDITION PRECEDENT. — In the sale of a horse, the defendant made 
a cash payment and agreed to pay an additional sum if the horse would go as fast as a 
horse of the defendant’s, the test to be made within ninety days by a person named. 
Held, that the defendant was bound to pay the additional sum on evidence that plain- 
tiff’s horse was several seconds faster than the defendant’s, though no trial had been 
made, ‘ii to the sickness of the horses. Dayo v. Hammond, 60 N. W. Rep. 455 
(Mich.). 

The case seems wrong. The defendant at the sale distinctly said that a warranty 
of speed would not suffice, and made a test the condition precedent to his liability to 
pay theadditional sum. This test became impossible through no default of the defend- 
ant, and it is hard to see on what ground he is obliged to accept the testimony of wit- 
nesses when he had expressly stipulated for atrial. Inthe case of Potter v. Lee, 94 
Mich. 140, cited by the court in support of their view, there was a clear default on the 
part of the buyer, which makes the case not in point. 


CONTRACTS — JOINT GUARANTORS — PAYMENT BY CHECK BY ONE GUARAN- 
TOR. — Defendant and Thomas jointly guaranteed plaintiff payment of a certain rent. 
The rent was not paid, and plaintiff took a check from Thomas. The check having 
been dishonored, plaintiff brought an action against Thomas on the check and re- 
covered judgment, but this had never been satisfied. He then sued the defendant, and 
the question was whether the judgment recovered on the check given by one of the joint- 
contractors extinguished the cause of action against the other joint-guarantor under the 
guarantee. /eld,it did not. Wegg Prosser v. Evans, 11 The Times Law Rep. 12. 

The English Court of Appeals overrule Cambécfort v. Chapman, 19 Q. B. D. 229, and 
follow Drake v. Mitchell, 3 East, 251, to reach this result. The court seem to have 
been confused in Cambefort and Chapman, as to the exact point of Kendall v. Hamilton, 
4 App. Cas. 504. It was held in the last-mentioned case that if you sue one of two 
or more joint-contractors on the contract, “ony cannot afterward come against the other 
joint-contractors, the reason being that the judgment is the higher security, and your 
claim is therefore merged in that. In Camdefort and Chapman, however, the court said 
that Kendall and Hamilton was decisive of the case, and that it decided that “ when 
you have converted the liability on the joint contract into a liability on a judgment so 
that you have a security of a higher nature, .. . then the maxim /ramsit in rem judicatam 
applies.” There can be no doubt that this is the decision of Kendall and Hamilton ; but 
the court in Caméefort and Chapman applied this to a case like the principal one, and 
said that there the “ liability on the joint contract had been converted into a liability on 
a judgment.” This was a mistake, as the judgment was not obtained on the joint contract, 
but on something entirely collateral, 7. ¢. the check or note. ‘This distinction is 
— in the principal case, Drake and Mitchell, and Dudley on Partnership, 6th ed., 
p- 263. 


Equity — INJUNCTION — PIRACY OF UNPUBLISHED LITERARY MATTER. — Where 
a newspaper obtained the plot and incidents of a play before public production by 
collusion with one of the actors and published the same, 4e/d, an injunction will 
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issue on prayer of the author to prevent further publication of the material so obtained. 
Gilbert v. Star Newspaper Co., 11 The Times Law Rep. 4. 

The jurisdiction of equity has been extensively invoked to prevent publication of 
private manuscripts of all kinds. Story Eq. Jur., § 943. Nor is such material in any 
way less protected because it has not been copyrighted. In that case relief must be 
sought through the Federal courts, but the State courts will exercise their common-law 
powers without specific statutory authority. Spilling on Extraordinary Relief, § 880. 
The suitor is seeking protection against a threatened irreparable injury to a well-recog- 
nized right of property, and his title to an injunction is unquestioned. The Englj 
courts hold under their statute that a dramatic composition is published on its first i 
sentation. oucicault v. Chatterton, 5 Ch. D. 267. In America, however, it has been 
decided that a public presentation does not debar an author from applying subse- 
quently for copyright for his play, or deprive him of his right to equitable relief in case 
of unauthorized publication. Palmer v. Dewitt, 47 N.Y. 532; Lompkins v. Halleck, 
133 Mass. #2. In the principal case the play at the time of the publication complained 
of had not been seen by any one except the cast, and the author therefore was undoubt- 
edly entitled to the injunction. 


EQUITY — SPECIFIC PERFORMANCE — REMOVAL OF INCUMBRANCE PENDING SUIT. 
—A contract for the sale of land to plaintiff provided for a deed containing full cove- 
nants with warranty; but before the delivery thereof a /és exdens in ejectment was filed 
against defendant, whereupon plaintiff refused to accept the deed, and brought a suit 
for specific performance. Before it came to trial, the defendant’s title was cleared by a 
judgment in his favor in the ejectment suit. e/d, that plaintiff is entitled to a decree 
of specific performance. Haffey v. Lynch, 38 N. E. Rep. 298 (N. Y.). 

Where, in consequence of a defect in his title, the vendor cannot perform a contract 
to convey real estate, equity will not grant a decree of specific performance because the 
court cannot enforce its judgment. Waterman on Spec. Perf., § 49. If avendor has no 
title, or a defective title, to land which he contracts to sell, and subsequently obtains a 
perfect title, he can be compelled to perform his contract. Fry Spec. Perf., 3d. ed. 480. 
If the vendor perfects his title while action for specific performance is pending, equity 
can enforce the decree, and therefore the only objection against granting it is removed. 
The court say (p. 300), “ A perfect title by the vendor is no part of the vendee’s cause of 
action, and he is just as much entitled to equitable relief, and the equity of the court 
is just as competent to give it, whether the title of vendor was perfected before or 
after the commencement of the action.” 


EVIDENCE — HOMICIDE — ADMISSIONS BY DEFENDANT INDUCED BY PROMISES 
OF SAFETY. — On an indictment for murder, an admission by defendant, an infirm and 
diseased old woman, that she caused a person to do the killing, made to a detective 
disguised as a stave-getter, and induced by his statement that he was a good monger- 
doctor, and by his promise that if she would tell him all about it he would give her 
something so that she could not be caught, Ae/d admissible in evidence. State v. Harri- 
son, 27 S. E. Rep. 175 (N. C.). 

The general rule is, that a confession is admissible in evidence, unless obtained 
by temporal inducement, by threat, promise, or hope of favor held out toa party in 
respect to his escape from the charge against him, by a person having authority over 
him. Joy on Confessions, §§ 1,2. The reason for the rule as generally given is that 
confessions so obtained are not reliable, as the person making them is likely to con- 
fess some crime that he has never committed, in order to avoid difficulties. In the 
principal case the detective had no authority over the defendant when the confession 
was made, and his representations were not of a nature to induce an innocent person to 
confess a crime which he had never committed. 


EVIDENCE — PRIVILEGE — REFUSAL TO TESTIFY. — Relator in this case was sum- 
moned as a witness before the grand jury in a criminal cause. In reply to questions 
propounded to him by the district attorney he testified, in the broadest terms, that he 
had no connection whatever with the transaction which was the subject of the inquiry. 
When, however, further and more particular questions were put, he refused to testify, 
claiming the privilege on the ground that the evidence would tend to criminate himself. 
For such refusal he was adjudged guilty of contempt by a justice of a court of oyer 
and terminer. e/d, notwithstanding witness had testified generally that he was in 
no way connected with the criminal offence, yet where the circumstances are such as 
to place him in danger of a prosecution therefor, he may refuse to testify, on the ground 
that his evidence may tend to criminate him. People ex rel. Taylor v. Forbes, Justice, 
38 N. E. Rep. 303 (N. Y.). 

This decision is consistent with the established rule. Chamberlayne’s Best on 
Ev. (inter. ed.), 537. The judge below seems to have attached great weight to the 
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fact that witness had previously testified that he was in no way connected with the 
matter. On this point the court say: “ The witness, by answering the general ques- 
tions as to his connection with the affair, whether his answers were true or false, did 
not wave his right to remain silent when it was sought to draw from him some 
facts or circumstances which, in his judgment, might form another link in the chain 
of facts, and capable of being used under any circumstances to his detriment or peril. 
. .. The witness, who knows what the court does not know, and what he cannot 
disclose without accusing himself, must in such cases judge for himself as to the effect 
of his answer.” On the point as to whether the criminating quality of the question is 
ta be left entirely to the determination of witness, see 10 Oh. 336, 1 Speers (S. C. 128, 
which hold that it is, and 2 Greene (Ia.), 532, 9 Wis. 140, 7 Tex. 215, contra. 


EVIDENCE — READING REpoRTS TO JuRY.—A telegraph company was sued for 
damages sustained ‘on account of the non-delivery of a telegram, and in the course of 
the trial counsel for plaintiff read to the jury reports of Supreme Court cases to show 
that verdicts of a certain amount had been allowed by that court. e/d, that this was 
wrongly permitted. Western Union Telegraph Co. v. Teague, 27 S. W. Rep. 958 (Tex.). 

The Texas court has sustained a change of heart within a few years, as regards this 
matter. In Railway Co. v. Lamothe, 76 Texas, 222, this was said to be within the dis- 
cretion of the trial court, and that the decision of the lower court would not be reversed 
unless a clear abuse of this discretion was shown, together with injury. In Raz/way 
Co. v. Wesch, 21 S. W. Rep. 62, the court said, again, that this was discretionary, but 
that they did not like it. In Railway Co. v. Wesch, 22 S. W. Rep. 957, they said it was 
error to allow this; and such seems to be the present law of Texas, as of most States. 
Such a holding is eminently desirable, as the reading reports of large verdicts must 
tend to increase verdicts which already are often too large, and the reports have 
adsolutely no tendency to prove the amount plaintiff is entitled to recover in the case 
on trial. If it be argued that this is a matter of law, the answer is that in civil cases 
the counsel is not allowed to address the jury on matters of law, and, only in a few juris- 
dictions, in criminal cases. 


PERSONS — DIVORCE — CRUELTY.—A wife, being infatuated with another man, 
so conducted herself toward him that she caused her husband to become unpleasantly 
notorious in the papers. She also neglected her household duties. The husband suf- 
fered mentally on account of this, and his health was impaired. edd, that this did not 
constitute cruelty so as to entitle the husband to a divorce; the actions of the wife not 
being wilful. nis v. Ennis, 60 N. W. Rep. 228 (Ia.). 

While the decision of this case on all the facts is probably sound, still it is an inter- 
esting question how far the courts would allow a misguided husband or wife to continue 
this kind of behavior, though not malicious nor intended to injure the other party. It 
seems as if a point would soon be reached where the principle that a person must be 
presumed to intend the natural and probable consequences of his acts, would be ap- 
plied, especially as divorce for cruelty is decreed as a protection to the injured party, 
and not as a punishment to the guilty one. 


PERSONS — MARRIED WOMAN AS HER HUvSBAND’s PARTNER— LIABILITY FOR 
Firm Derrs.—A married woman empowered to trade as a single woman, having 
formed a partnership with her husband, was sued for the debts of the firm. The de- 
fence set up was that the statute did not enlarge her powers toward her husband. He/d, 
that the defendant, having held herself out to the world as interested in the business 
jointly with her husband, and as being therefore liable for the firm debts, cannot be 
allowed to set up that the contract between herself and her husband was invalid, in 
order to escape liability. Louisville & N. R. Co, v. Alexander, 27 S. W. Rep. 981 
(Ky.). This case greatly extends the doctrine of estoppel of married women. 


PRACTICE — SUBPOENA DUCES TECUM— MESSAGES IN THE HANDS OF A TELE- 
GRAPH CoMPANY. — Under the general authority of the United States courts, a sud- 
pena duces tecum will lie at the petition of the district attorney against the superinten- 
dent of a telegraph company, compelling him to produce telegraphic messages in aid 
of the investigation by a grand jury of supposed criminal acts of the senders and re- 
ceivers. If the company is in no way personally interested, such messages are not 
privileged communications, and must be disclosed on the order of the court. /x re 
Storror, 63 Fed. Rep. 564 (Cal.). 


This case is one of the many which trace their origin more or less directly to the rail- 
way strikes of last summer. The grand jury of the Federal Court for Northern Cali- 
fornia in their search for the party responsible for the delay of the United States mail, 
obtained the subpeena in question, and the opinion is filed in denying a motion to quash 
the same. The judgment in the principal case is supported by decisions in Maine, 
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West Virginia, Iowa, and the Federal courts, although Judge Cooley has dissented 
strongly from this view, holding that from public policy the inviolability of telegraphic 
correspondence should be as complete as that by mail, and that the fundamental 

rinciples of the common law as well as our own constitutional provisions should 
insure immunity from such disclosure. Constitutional Limitations (6th ed.), 371, note 
I., 18 Am. Law Reg. N. S. 65. The decisions of the American courts on this matter 
are reviewed by Hon. Henry Hitchcock in his address before the American Bar Associ- 
ation in 1879, in which he admits the power of the courts to call for such evidence, 
and suggests the need of stringent legislative provisions to guard this exceptional privi- 
lege from abuse. 5 So. Law Rev. N. Ss. 473. 


PROPERTY — DELIVERY OF DEED — EFFECT OF RECORD. — A executed a deed of 
land to his wife and recorded it, keeping it meanwhile in his possession. The wife did 
not know of such deed until a long time after it was recorded. The grantor, who had 
reserved a life estate to himself in the deed, subsequently conveyed the land to another. 
Held, that it was not the grantor’s intention that the recording of the deed should con- 
stitute a delivery thereof,so as to pass title to his wife. Davis v. Davis, 60 N. W. Rep. 
507 (Iowa). 

This is in accordance with the law in most, if not in all, States. Maynard v. May- 
nard, 10 Mass. 456. It is to be regretted that the presumption of delivery arising from 
recording a deed is not conclusive. One who records a deed ought to be estopped 
from denying that he intended it to operate as a delivery. 


PROPERTY — EMINENT DOMAIN — CONFLICTING PUBLIC USES. — A city, under its 
general authority to lay out streets, attempted to run a street through a railroad yard, 
where to do so would require the removal of a turn-table, water-tank, engine-house, and 
coal-dock. ée/d, that the railroad and its structures being for the public use, the city 
could not, under its general right of eminent domain, establish an inconsistent use, 
although the railroad could have located its buildings on adjoining lands owned by it, 
and thus the two public uses might have co-existed. C.W. & M.R. R. Co. v. City of 
Anderson, 38 N. E. Rep. 167 (Ind.). 

A contrary decision was reached in Railroad Co. v. Lake, 71 Ill. 263. It does not 
distinctly appear in that case, however, that the removal of any buildings was necessi- 
tated. In accordance with the doctrine of the principal case, are Railroad Co. v. Wil- 
liamson, 91 N. Y. 552, and St. Paul Union Depot Co. v. St. Paul, 30 Minn. 359. See, 
also, Lewis on Eminent Domain, § 266. 


PROPERTY — FIXTURES — RIGHT OF REMOVAL — EFFECT OF NEW LEASE.— Where 
a tenant who had the right to remove fixtures erected by him on the leased premises, 
accepted a new lease of the premises to begin at the expiration of the existing lease, 
and the new lease contained no reservation of the right to remove fixtures, it was hed, 
that the right to remove was lost if not exercised during the first term, although the 
possession was continuous. Wright v. Macdonell et al., 27 S. W. Rep. 1024 (Tex.). 

This decision is in line with the great weight of authority—see cases collected 
in the opinion, — the only decisions to the contrary being Kerr v. Kingsbury, 39 Mich. 
150, and Second Nat. Bank v. O. E. Merrill Co., 34 N. W. Rep. 514 (Wis.). Yet 
there is much to be said upon practical grounds in favor of those two decisions. It 
seems absurd to compel a tenant who takes a new lease, and whose possession is con- 
tinuous, to remove all fixtures before the expiration of the first term, and put them up 
again when he starts on the second. The necessity of such a proceeding would not 
occur to any one unacquainted with the law, nor would the necessity of reserving the 
right of removal in the new lease occur to the ordinary layman, especially since the 
tenant has the right to remove during the first term without any express stipulation 
to that effect. But it does not seem likely that those two cases will be followed out- 
side their own jurisdictions in the face of the strong current of decisions the other way. 


PROPERTY — SUBTERRANEAN STREAM — RIGHTS OF SURFACE-OWNERS. — Where 
a subterranean stream is known to have a defined course, and is tapped by several 
wells, some of them sunk by the defendant city for its water-supply, whereby plaintiff’s 
supply was cut off, it was 4e/d, that such use by the city was for an artificial purpose ; 
that no one owner can use for artificial purposes an unreasonable quantity of water to 
be determined by the circumstances of the case ; that each having an equal right to 
the water, no one can so exercise his right as to wholly deprive another of its use. 
Willis v. City of Perry, 60 N. W. Rep. 727 (Iowa). 

This rule has become well established, though, from the nature of the facts, cases in 
its support must be comparatively rare. 


PROPERTY — WILLS — INTEREST ON LEGACY. — Held, that a legacy given to a wife 
in lieu of dower draws interest from date of testator’s death, in the absence of anything 
in the will showing a contrary intention. Stevens v. Stevens, 30 N. Y. Supp. 625. 
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This exception to the general rule, that interest on a legacy does not begin to run 
until one year from testator’s death, is well established in New York and Massachu- 
setts, but has not obtained a footing elsewhere. The United States courts, England, 
Pennsylvania, and New Jersey have refused to recognize it. On principle, there is 
not the same reason for allowing interest in this case as in the case of a legacy for the 
maintenance of children ; for the wife, having her ejection to claim dower, or the legacy 
if she chooses the latter, ought to take it as any other adult legatee would. 


PROPERTY — WILLS — PROOF OF EXECUTION. — A will was signed in handwriting 
not testator’s. It was attested by the requisite number of witnesses, before whom tes- 
tator had acknowledged it to be his will. edd, that there was evidence from which a 
jury might find that the will was signed by a third person in testator’s presence, as re- 
quired by statute, MacFarlane, J., dissenting. Walton v. Kendrick, 27 S. W. Rep. 
872 (Mo.). 

The reasoning of the majority is that an acknowledgment of the will to attesting 
witnesses is just as effectual to prove that the will was signed by a third person in tes- 
tator’s presence as that it was signed by testator himself. This is unsound. The 
acknowledgment only makes out a prima facie case that testator signed the will; and if 
there is evidence, as here, that testator did not sign, then the proponent of the will is 
under the duty of establishing that he did sign or did what was by statute equivalent to 
signing. This, proponent has here utterly failed to do, having offered no evidence at 
all having the slightest tendency to prove the execution. 


Torts — CONTRIBUTORY NEGLIGENCE. — /e/d, that certain facts, although strong 
evidence, do not constitute contributory negligence fer se. Doctrine of comparative 
negligence repudiated. Vorth Chicago St. R. Co. v. Eldridge, 38 N. E. Rep. 246 (IIl.). 
See NOTEs. 

Torts—ImMpuTED NEGLIGENCE. — In an action for injuries to the plaintiffs wife, 
caused by negligence of defendant company together with the negligence of the wife, 
held, that in a State where the wife has been released from her common-law restric- 
tions, and the husband from all responsibility for the wife’s torts, her contributory 
negligence will bar the husband’s action. C. B. & Q. R’y Co. v. Honey, 63 Fed. Rep. 

(Lowa). 

* The Circuit Court of Appeals reverse the decision of the Circuit Court in this case, 
which was reported in 59 Fed. Rep. 423, and was mentioned among the recent cases, 
8 HARVARD LAw REVIEW, 63. 


Tort — NEGLIGENCE— ACTION TO RECOVER DAMAGES FOR PERSONAL INJURIES. 
— An action to recover damages for injuries received through the negligence of a rail- 
way porter is an action founded on tort within the meaning of the County Courts Act. 
Taylor v. M.S. & L. k’y, 1 The Times Law Rep. 27. 

This case furnishes an illustration of the difficulties which frequently confront 
judges in the application of legislative innovations in procedure. Every one knows 
that there is a border-land between torts and contracts, and that the best minds may 
differ as to the division in which a given case properly falls. The progress of assump- 
sit and of detinue from the one fold to the other is a good example of the yielding 
nature of their boundaries. Pollock on Torts, Appendix A. But in the English County 
Courts Act of 1486, the antithesis is sharply drawn, and costs taxed differently as the 
action is “founded on contract ” or “ founded on tort,” and this distinction is preserved 
in all the amendments of the Act. The judges are therefore called upon repeatedly to 
say whether causes sound in contract or tort which may belong in either or neither, and 
to settle questions which could not have arisen at all under the old forms of action. In 
the present case the decision seems clearly correct. There is no reason why a railway 
should escape liability in tort for active misfeasance because it happens to be liable 
also in contract, if the passenger prefers to put his case upon that ground; and as 
in modern English procedure the nature of the complaint is gathered from the state- 
ment of facts, the plaintiff should be entitled to that construction most favorable to 
himself. It is by no means clear, however, that misfeasance by a common carrier may 
be regarded as a tort at election; and there is eminent authority to the effect that such 
injury is in its nature essentially a breach of contract. Holland on Jurisprudence, 222, 
223. 


Torts — NEGLIGENCE — BURSTING SEWER — LIABILITY OF CONTRACTOR. — De- 
fendant, a sewer contractor, agreed that the work should be performed in accordance 
with certain plans, and that the city engineer should have supervision and management 
of the construction, —the city reserving not only the power of changing the specifica- 
tions as the engineer should see fit, but also a control over the manner of performing 
the work. The construction-trench was lined with planking to prevent caving. ‘The 
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brick-work having been completed, the engineer directed that the planking remain in 
place, and that the trench be filled by puddling, and not by tamping, as required by origi- 
nal contract. His directions were followed, and, the earth having subsequently settled, 
a service-pipe was wrenched from its connection at the main by the pressure of the plank- 
ing upon it. Four months later, the sewer having been completed and accepted by the 
city, the street caved in, and serious damage was found to have been done to the foun- 
dation of plaintiff’s church, by the water flowing from the main and the sewer, which 
was found broken at that point. The cave-in was the first indication of any defect. 
Plaintiff sought to charge defendant as an independent contractor; but it was Ae/d, that 
he did not bear that relation to the city, since it reserved not only the power to direct 
as to the results of the work, but also the control over the manner of performing it, 
and had directed that the planking remain. As an additional ratio decidendi, the 
court applies the rule of Curtin v. Somerset, 140 Pa. St. 70, where it was held that an 
independent contractor owes no duty to third parties after the work has been taken off 
his hands by the owner. The causal connection between the contractor and the third 
party, in the event of damage, is taken to have been broken by the interposition of an 
independent responsible agent (Whart. Neg. §§ 438, 439), and contractor is not liable 
to such third party. First Pres. Cong. v. Smith, 30 Atl. R. 279 (Pa.). 

By adhering to Curtin v. Somerset, the Pennsylvania court again affirms the doctrine 
for which the case of Winterbottom v. Wright, 10 M. & W. tog, is usually taken to 
stand. In England, a disposition has been shown. to avoid the hardship of so strict 
a rule (George v. Skivington, L. R. 5 Ex. 1; Heaven v. Pender, L. R. 11 Q. B. D. 503); 
and the same is true of several jurisdictions in this country. See Blood Balm Co. v. 
Cooper, 83 Ga. 457; Shubert v, Clark Co., 51 N. W. R. 1103 (Minn.). The New York 
case of Zhomas v. Winchester (6 N. Y. 397) might seem a departure from the strict 
rule, but the effect of that case was limited by two later decisions in the same juris- 
diction. Loop v. Litchfield, 42 N. Y. 351; Losee v. Clute, 51 N. Y. 494. 


Torts — NEGLIGENCE — DUTY OF CONTRACTOR TO ONE NOT A PARTY TO THE 
ContTRACT. — The defendant agreed with a company to furnish staging for work which 
the company was to do on defendant’s elevator. Deceased was killed by a fall caused 
by a defect in the staging, while he was thereon in the employ of the company. In an 
action by his administrator, it was /e/d, that the defendant owed a duty to the deceased 
to exercise reasonable care, because there was an implied invitation to him to use the 
staging, and because there is a duty on every one to avoid acts imminently dangerous 
to human life. Bright v. Barnett & Record Co., 60 N. W. Rep. 418 (Wis.). 

The facts of this case are in etfect those of Heaven v. Pender, L. R. 11 Q. B. Div. 
503, cited by the court; and the decision is put on the same grounds, either of which 
seems sufficient to support it. The second principle, however, is too broadly stated, 
and must be taken with reference to the facts. It is a case of the first impression in 
Wisconsin, though abundant authority is cited from other jurisdictions. 


Torts — NEGLIGENCE OF MASTER— DUTY TO GUARD DANGEROUS MACHINERY 
— WAIVER. — Laws 1892, c. 673, require machinery to be properly guarded, and pro- 
vide that a neglect so to guard shall be criminal. Plaintiff, who had worked in defend- 
ants’ factory some two years, was injured, in the course of his employment, by having 
his hand caught in a gearing. The jury answered the question as to contributory negli- 
gence and as to the sufficiency of the guard, in plaintiff’s favor. It was e/d, that the 
plaintiff could recover, and that he could not waive the statutory protection. Simpson 
v. New York Rubber Co., 30 N. Y. Supp. 339. 

The decision as to the latter point goes upon the ground of public policy, and the case 
is taken as analogous to those arising under the usury statute, and also under the statute 
regulating the charges for elevating grain. It is admitted that “a servant accepts the 
service subject to the risks incident to it,” and where, upon entering the employment, 
the machinery is of a certain kind and condition, to employé’s knowledge, he volun- 
tarily assumes the risk involved in their use, “and can make no claim on the master to 
furnish other or different safeguards” (Sweeney v. Envelope Co., to1 N. Y. 520). It is 
also admitted that parties can waive statutory provisions for their benefit, and can 
even make law for themselves which the courts will enforce, provided it is a matter 
exclusively of private right, and there is not, as here, a question of public policy in- 
volved (Sentemis v. Ladew 140 N.Y. 463). It is important to notice that Dykman, J., 
merely concurs in the result ; while Brown, P. J., does not agree that an employé cannot 
waive the statute, so far as it may be treated as having been enacted for the employé’s 
benefit and protection, though he concurs in affirming the judgment. He points out 
that the rule laid down excludes not only waiver by continued use, but also waiver by 
express stipulation, and refuses to express an opinion upon it. On the whole, the case 
is not a strong authority for the proposition enunciated. 
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TORTS— TELEPHONE WIRES— INTERFERENCE BY OTHER WIRES— INJUNCTION. 
—A telephone company received a franchise under which it erected poles and strung 
wires along the streets. Three years later, a like authority was given to and acted 
upon by an electric-lighting company, to the serious impairment of the telephone ser- 
vice. It was found that the wires of the two companies were within four feet of each 
other, that there was sufficient room along the streets for the lighting company to 
string its wires at a distance greater than four feet, and that such alteration on the 
part of the lighting company would be attended with greater expense than one on the 
part of the telephone company. It seems also to have been found that a space of 
four feet or more between wires would have obviated the difficulty. An injunction 
issued in favor of the telephone company, the lighting company being coinpelled to 
make the changes above indicated, on the quak of priority only, it would seem, as 
no cases are cited. Paris Electric Light, &c. Co., v. S. W. Telegraph, &c. Co., 27 S. W. 
Rep. 902 (Tex.). , 

The question whether, of two corporations using electric currents of varying pow- 
ers, the more recent, if using the stronger, shall so carry on its business as not to 
impair the service already existing, or whether the one suffering from the proximity 
shall, in all cases, make at its own expense all changes necessary to the maintenance of 
its service, can hardly be said to be as yet settled. Contests between telegraph or 
telephone companies and electric-lighting companies have seldom risen to the higher 
courts, their difficulties being settled at a comparatively slight cost to either party. 
Neb. Tel. Co. v. York Gas, &c. Co. 17 Neb. 284, accords with the principal case; while 
West. U. Tel. Co. v. Champion Electric Co., 14 Cinc. W’kly Bull. 327 (Ohio), is contra. 

A more serious contest, from the nature of the service, has arisen between the tele- 
phone companies and the electric street railway companies. The authorities are con- 
flicting, and are collected in Thompson on Electricity, pp. 52-58, and especially in 
Keasbey on Electric Wires, pp. 141-153, where the matter is elaborately discussed. 


TRUSTS— APPLICATION OF TRUST-RES AT DISCRETION OF TRUSTEE. — Testator 
gave his property to trustees upon certain trusts, and directed the trustees to invest 
certain sums for the benefit of his sons, and apply these sums to the advancement of 
the sons, as the trustees in their discretion should think fit. Ae/d, that the sons were 
absolutely entitled to the legacies, freed from the exercise of any discretion on the 
part of the trustees. Jn re Johnston, L. R. [1894] 3 Chan. Div. 204. 

This follows the rule that where the trustees are to apply the entire amount for the 
benefit of the cestui, the bequest is to be treated as a gift out and out. 
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CourTS AND THEIR JURISDICTION. By John D. Works. Cincinnati: The 
Robert Clarke Co. 1894. 8vo. pp. 908. 

The task Judge Works has set himself, the fulfilment of which gives 
us this book, is one that has been immensely complicated by the great 
number of statutes and provisions in the constitutions defining the 
powers of the various courts. One constantly is reminded of this by 
the qualifications the author feels himself compelled to put on various 
statements, to the effect that “the tendency of legislation” seems to be 
against this or that. Yet out of the chaotic mass of decisions and legis- 
lative directions on the subjects treated, he has given us a résumé of 
the doctrines laid down, with a good discussion of the principles on 
which the various theories are based. The author candidly admits that 
many of the cases go on no principle at all save that of precedent, but 
states as the object of the work, “to get below this mass of cases which 
rest upon one another, and find out why a given principle of law should 
be maintained, and cite the cases by which the reason for the rule 
has been established.” On this very commendable plan he has treated 
the means of acquiring and losing jurisdictions, jurisdiction of judges, 
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venue, and common law, equity and statutory jurisdictions in the civil 
and criminal sides of the court, and in the various actions and suits. 
The subjects are interestingly dealt with, and the book seems a good 
one for the student as well as the practitioner. Authorities are cited to 
a sufficient extent to render the treatise a valuable one to the practising 
lawyer ; but it is more than a collection of authorities. J. S. S. JR 





AMERICAN Cases ON Contract. Arranged in Accordance with the 
Analysis of Anson on Contract, and edited by Ernest W. Huffcutt . 
and Edwin H. Woodruff. New York and Albany: Banks & Broth- 
ers. 1894. 8vo. pp. xxxiii, 718. 

The object of this volume is, as the editors state, to illustrate the 
essential principles of the law of contracts by selections of American 
cases. The theory on which English decisions are excluded, however, 
hardly seems a wise one. Certainly the judgments of the House of Lords 
have as much authority in this country as those of many of our own tri- 
bunals. Surely, too, in some English cases, at least, a more satisfactory 
statement of the doctrine to be brought out might have been found than 
in parallel American ones; and in such a situation it is hard to see a 
good reason why the worst exposition should be preferred to the better, 
simply because it is American. In spite of this bias, however, the editors 
have gathered in a comparatively small space a number of well-chosen 
cases, which, while not straying off into the kindred branches of agency, 
partnership, etc., cover in a broad way the entire field of their subject. 
In fact, something might have been gained from the student’s point of 
view if the book had aimed to be less comprehensive, and had endeav- 
ored to cast more light, by a larger array of cases, on some of the less 
settled topics of the law. This defect, however, seems one inherent in 
the nature of the task, and, considering how admirably much is covered 
in little space, the failure to emphasize more fully dubious points is not 
to be wondered at. D. A. -E. 





HarvARD COLLEGE BY AN OxoniAN. By George Birkbeck Hill, D. C. L., 
Honorary Fellow of Pembroke College, Oxford. New York: Mac- 
millan & Co. 1894. 8vo. pp. x,329. Cloth, $2.25. 

Mr. Hill’s errors, though-numerous and almost always amusing, are 
never more than mere slips; and he may be congratulated upon his suc- 
cess in giving a truthful and human account of Harvard where the writers 
before him have almost entirely failed. There is just enough comparison 
with Oxford to give spice and point to his criticism and appreciation. 

The chapter on the Law School is accurate in its account of the his- 
tory of the school, and most generous in praise. Its concluding para- 
graph is this well-turned compliment: “ Daniel Webster, in one of his 
speeches, looks forward to the time when America shall repay to Europe 
the great debt of learning which she owes her. The repayment to Eng- 
land has already begun; all that we have to do is to stretch out her 
hands and to gather in the fruits of Harvard’s experience in the method 
of teaching law” (p. 265). Later on, Mr. Hill says: “I trust that before 
long many a scholar fresh from Oxford and Cambridge will cross the 
Atlantic to finish his studies in Harvard” (p. 327). It would be very 
pleasant for the Law School if some Oxford or Cambridge graduate 
should read these two passages together, and act on this advice. He 
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would find the Law School a school of the Common Law, not merely of 
American local law; and one cannot see why it should not do as good 
service in fitting for the English bar as for that of any State. 

R. W. H. 





A TREATISE ON THE FOREIGN POWERS AND JURISDICTION OF THE Brit- 
IsH Crown. By William Edward Hall, M. A. Oxford: Clarendon 
Press. 1894. New York: Macmillan & Co. 8vo. pp. xvi, 304. 
$2.60 net. 

In view of the great number of British agents who exercise judicial or 
quasi-judicial power in foreign countries, it is remarkable that there has 
heretofore been no systematic discussion of their powers. ‘This lack has 
been supplied by this excellent summary, the principal defect of which 
is its brevity and its lack of details and illustrations of the actual busi- 
ness and workings of the British Consular Courts. Such courts have 
recently acquired a new interest from the extension of British Protecto- 
rates and “Spheres of Influence,” and from the fact that Great Britain 
is now voluntarily abandoning its right to maintain them in Japan. 

The book contains a good summary of the consular jurisdiction, and 
of the status of the various classes of British subjects, both in foreign, 
civilized, and in barbarous countries, including the complex subject of 
international marriage. The legal reader will regret the meagreness of 
the citations of authority, which the author explains, however, on the 
ground that he is indebted for much material to persons in official posi- 
tions, whose authority official etiquette prevents his acknowledging. 

BL Cc 





Wampaucn’s Stupy oF Cases. By Eugene Wambaugh, LL.D. 2d ed. 


Little, Brown, & Co. 1894. pp. xviii, 333. 
WampauGu’s Cases FoR ANALysIS. By Eugene Wambaugh, LL.D. Lit- 
tle, Brown, & Co. 1894. pp. X, 549. 

The second edition of Professor Wambaugh’s valuable guide to the 
study of cases is accompanied by a volume of cases supplemental to 
those printed with the text of the original book. The value of the 
“Study of Cases” as a preliminary to the “ Case-system” as it is prac- 
tised in this school might be very great, and it would be certainly a very 
wise training for any student who is to find himself plunged into the 
midst of things at the beginning of his course here. Obviously the 
method of studying cases to best advantage ought itself to be best 
grasped by a study of cases, and an induction of the best method of in- 
duction is but a logical outcome of the ‘‘ Case-system.” ‘The “Cases 
for Analysis” are meant to give a field for just such induction, while the 
cases are also arranged to give some idea of the fundamental principles 
of Contracts and Torts. The amount of ground covered in these two 
subjects is considerable, and it may possibly be questioned whether in 
this respect the selection of cases is not too comprehensive for its size 
and purpose. B. L. H. 





